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VIRGINIA:
IN THE CIRCUIT COURT FOR FAIRFAX COUNTY

_____________ X
FAIRFAX COUNTY WATER
AUTHORITY,
Plaintiff : Civil Action No.
VS. : 2008-16114

CITY OF FALLS CHURCH,

Defendant

Fairfax County Circuit Court
4110 Chain Bridge Road

Fairfax, Virginia 22030

September 22, 2009
VOLUME VI

The parties met, pursuant to the notice of
the Judge, at 10:19 a.m.

BEFORE: THE HONORABLE R. TERRENCE NEY
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1 CONTENTS 1 PROCEEDINGS
2 WITNESS DIRECT CROSS REDIRECT| 2 - - - - - -
3 SONH.NGUYEN 1158 1234 1283 3 THE COURT: Good morning. Sorry we're
4 4 running late. I'm sure you all saw, it's really
5 Designations of Rule 4:5(b)(6) deposition of S busy over here.
6 Fairfax County Water Authority 1285 6 Let's see. Mr. Thomas, please call your
7 7 next witness, sir.
8 CHARLES M. MURRAY 1295 1340 1372 | 8 MR. HOLZHEIMER: Your Honor, the City
9 JOHN TUOHY 1375 9 would call Son Nguyen.
10 10 THE COURT: Pardon?
11 EXHIBITS 11 MR. HOLZHEIMER: The City is going to
12 EXHIBIT NO. RECEIVED 12 call Son Nguyen.
13 PLAINTIFF'S 13 THE COURT: Son Nguyen. All right.
14 Rebuttal 26 E-mail by Charles Murray 1367 14 Whereupon,
15 15 SON H. NGUYEN
16 DEFENDANT'S 16 was called as a witness, and, having first been
17 2 Fairfax Water Press Release 1302 17 duly sworn, was examined and testified as follows:
18 15 Letter from Fred Morin to 18 THE COURT: Yes, sir.
19 Carol DeLong and City of 19 DIRECT EXAMINATION
20 Falls Church Council Members, 20 BY MR. HOLZHEIMER:
21 dated 4/15/85 1324 21 Q Mr. Nguyen, could you please state your
22 22 full name for the record.

2 (Pages 1155 to 1158)



Page 1159

Page 1161

1 A My name is Son, S-O-N. Middle nameis; 1 panel. And when we received the proposal, the
2 H. Last name is Nguyen, N-G-U-Y-E-N. 2 panel would select at least the top best three for
3 Q And are you presently employed at the 3 interview, and then picked the best one.
4 City of Falls Church? 4 Q And the City would interview these three
5 A I'memployed as part-time employee. | | 5 consultants at the panel?
6 retired in 2005. 6 A Yes.
7 Q Okay. How long -- I'm sorry. Are you 7 Q And when the City hired -- when the City
8 done? 8 picked what you said was the best consultant,
9 A April 1st. 9 would the City then hire the consultant to do a
10 Q And how long have you been with the 10 report?
11 City? 11 A Yes.
12 A | have been, including my part-time now, | 12 Q And would the consultants do reports?
13 21 years with the City of Falls Church. 13 A Yes.
14 Q Okay. And when did you first join the |14 Q And when the City received the reports
15 City? 15 from the consultants, what did the City do with
16 A | first joined the City June 1988. 16 these reports?
17 Q Okay. And can you please explain to the | 17 A The members of the panel studied the
18 Judge the various positions that you've held at | 18 reports and gave the comments if needed to the
19 the City? 19 City Manager. And if everything is agreed, then
20 A InJune 1988, | joined the City as an 20 submit to the City Council for approval.
21 assistant director of public utilities. And in 21 Q Were recommendations made based upon
22 October 1993 my boss resigned. So the City of |22 these consulting reports?
Page 1160 Page 1162
1 Falls Church put me in acting director of public 1 A Yes, sir.
2 utilities until February, and | was appointed 2 Q Okay. Was one of the consultants hired
3 director of public utilities. 3 by the City named Robert Dolecki from Malcolm
4 And then in 1997, because the City 4 Pirnie?
5 merged the Department of Public Works and Public| 5 A Yes.
6 Utilities, and | was the general manager of the 6 Q There's some exhibit books in front of
7 Department of Environmental Services. 7 you, and on the far left | believe are the
8 Q And-- 8 defendant's exhibits. Can you pull the book for
9 A Until 2000. Then I planned to retire in 9 Exhibit Number 43.
10 the next few years. Then I asked the City Manager | 10 A Yes.
11 to step down to director of public utilities, and 11 Q Do you see Exhibit Number 43?
12 then later engineer of public utilities. 12 A Yes.
13 Q Okay. Mr. Nguyen, during the time you 13 Q Isthere also a tab for 43-A? Is there
14 were at the City, did the City hire consultants to 14 an Atab?
15 help determine the appropriateness of its water 15 A Yes.
16 rates, the returns on equity and its transfers 16 Q Okay. Canyou go to 43-A.
17 from the water fund to the general fund? 17 A Yes.
18 A Yes. 18 Q And this is a document that purports to
19 Q Okay. And what did the City do to 19 be a memorandum dated February 24th, 1984, from
20 choose the consultants in these matters? 20 Robert Dolecki regarding a rate of return on the
21 A Normally we sent out the RFP to all the 21 investments; is that correct?
22 consultants in the area. And then we formed the 22 A Yes.
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1 Q Is this one of the consultant reports 1 the case, Your Honor, it's highlighted what the
2 that you just testified about? 2 evidence was. In this case, it was a form filed
3 A Yes. 3 by one of the parties with the Virginia Department
4 Q And did you read and rely upon this 4 of Agriculture and Consumer Services. So it was 3
5 document as part of your duties -- 5 form submitted to a Virginia state agency.
6 A Yes. 6 And at trial, you'll see on the right
7 Q --atthe City? 7 side of page 2, Crown offered this Exhibit 1 into
8 And was this document kept in the 8 evidence pursuant to the code section 8.01-390.
9 materials by the City -- 9 And the court said, at the bottom of page 2 in the
10 A Yes. 10 right-hand column, that this exception to the
11 Q -- water system? 11 hearsay rule for public records does not apply --
12 And did the City use and rely upon this 12 it applies only if the recording official was
13 document for issues regarding its water rates and | 13 reporting facts or events within the personal
14 transfers? 14 knowledge and observation of the reporting
15 A Yes. 15 official.
16 Q Does this exhibit appear to be a true 16 And then when you go on to page 3, the
17 and accurate copy of the consultant's report? 17 Supreme Court said that it was abundantly clear in
18 A Yes, sir. 18 this case that the exhibit was not prepared by a
19 Q And did the City -- strike that. 19 public official and does not reflect facts or
20 MR. HOLZHEIMER: Your Honor, | would| 20 events within the personal knowledge and
21 move Exhibit 43 into evidence, 43-A. 21 observation of the recording official. And so the
22 THE COURT: Mr. Raphael. 22 fact that it was an authentic record didn't
Page 1164 Page 1166
1 MR. RAPHAEL: Your Honor, | object on 1 matter. It was still hearsay.
2 the grounds of hearsay. The -- both the public 2 And that's exactly what we have here.
3 records exception to the hearsay rule and the shop 3 There are a number of documents that the City of
4 book records exception apply only to records that 4 Falls Church has received from various parties or
5 are prepared by the agency, not to records that 5 vendors. That doesn't make them -- that doesn't
6 are received by the agency from a third party. 6 make them the City's official record or the
7 And I'm anticipating this exhibit being offered 7 City's -- it doesn't provide an exception to the
8 among others. 8 shop book rule.
9 I would like to hand up to the Court the 9 So it's clearly inadmissible under Frank
10 case upon which | rely for this. And | have a 10 Shop.
11 copy for counsel. 11 THE COURT: All right. Mr. Holzheimer.
12 THE COURT: All right. 12 MR. HOLZHEIMER: Your Honor, the
13 MR. RAPHAEL: The case, Your Honor -- | 13 plaintiff's only objection to this exhibit is that
14 THE COURT: Yes, sir. 14 it's hearsay. And Your Honor, we're not offering
15 MR. RAPHAEL.: -- is Frank Shop versus 15 it for hearsay purposes.
16 Crown Central Petroleum Corporation, 261 Virginia| 16 Under 8.01-390, that is one exception to
17 169, decided in 2001. And in this case, the 17 the hearsay rule. But your Honor, we're offering
18 Supreme Court of Virginia held that it was 18 it for different purposes. We're offering it
19 reversible error for the trial court to admit 19 under the exception for state of mind, and also to
20 documentary evidence despite that there was no 20 explain the City's conduct. Two other reasons
21 question as to its authenticity. 21 that get around the hearsay rule.
22 And if you turn to the second page of 22 The Virginia Supreme Court has stated in

4 (Pages 1163 to 1166)



Page 1167

Page 1169

1 State Farm versus Scott that if a statement is 1 recommendations. That would survive an objection.
2 offered for purposes other than to prove the truth | 2 But the report itself is -- | can't imagine that
3 of the matter asserted, it's not objectionable as 3 you're not going to want to submit it and then
4 hearsay. 4 have Mr. Nguyen go through it and show the things
5 In Jones versus Commonwealth, 50 Va. 5 contained in the report with which the City agreed
6 App. 437, the Court of Appeals stated, "whether anl 6 and as a result made a part of her recommendations
7 extrajudicial statement is hearsay depends onthe | 7 to the Council.
8 purpose for which it is being offered and received | 8 MR. HOLZHEIMER: And, Your Honor, the
9 into evidence." 9 hearsay exception allows us to admit the
10 Your Honor, the purpose for which we are | 10 statements into court to talk about it. This is
11 offering this into evidence is not for hearsay 11 the exact example we all learned about in law
12 purposes. It is to show the City's state of mind, 12 school, which is somebody runs into a crowded
13 and also to explain the City's conduct in 13 theater and yells "fire." Everybody runs out of
14 transferring these funds. 14 the theater in panic. You're allowed to bring
15 In Hodges versus Commonwealth, 272 Va. | 15 somebody on the stand and say, what did that
16 418, the Supreme Court held that the state of mind | 16 person say? You can say, well, the person got on
17 exception is one of the established and 17 the stand and yelled something and we relied on
18 unquestionable hearsay exceptions. 18 that statement and we ran out of there.
19 And under Fuller versus Commonwealth, 19 Your Honor, the hearsay exception says
20 201 Va. 724, the Supreme Court held the hearsay |20 no, you're allowed to say the word "fire." And
21 rule does not operate to exclude evidence of a 21 it's not offered for the truth of the matter
22 statement, request or message offered for the mere | 22 asserted. We're not offering it to show whether
Page 1168 Page 1170
1 purpose of explaining or throwing light on the 1 or not there was a fire, Your Honor.
2 conduct of a person to whom it is being made. 2 THE COURT: Why isn't it enough then for
3 Your Honor, that's exactly the reasons 3 Mr. Nguyen to say the recommendations that we made
4 we're offering it into evidence. We're not 4 to City Council, which we all know have been
5 offering it into evidence to anything in these 5 approved by the City Council, we can even see from
6 documents are true. We're offering it to explain 6 some of the exhibits that the Town discloses how
7 the City's conduct and explain the City's 7 it treats the monies from the utility fund, or,
8 reasoning and state of mind at the time. 8 rather, from the water fund. Why can't we just
9 THE COURT: But didn't Mr. Nguyen 9 leave it at that?
10 already testify to that, that namely the City 10 MR. HOLZHEIMER: Because, Your Honor, we
11 chose consultants to advise her as to setting 11 have the right to actually get the statement in,
12 water rates, that they chose the one they 12 aslong as it's not being offered for the truth of
13 considered to be the best. That various 13 the matter asserted.
14 recommendations were made. As a result of those | 14 The case law is clear. Virginia,
15 recommendations they submitted to the City Council 15 McCormick on Evidence, Friend on Evidence, Your
16 their plan, which was approved. 16 Honor, all these cases say you're allowed to get
17 Hasn't he said all of these things 17 what the statement is and get that into the
18 without objection from Mr. Raphael. But now he's |18 record.
19 offering a report. | mean, he can certainly say 19 You're allowed to say it was -- the man
20 we received a report from Mr. Dolecki of 20 vyelled "fire." Right now we're basically saying a
21 February 24th, 1984. And this is one of the 21 man yelled in, he was very excited and we relied
22 matters we relied upon in making our 22 onit. And we thought he was very authoritative
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1 inwhat he was saying, and based on what he was | 1 explain conduct.
2 saying, we ran out of the theater. 2 Your Honor, | remember back in law
3 Your Honor, the Supreme Court is clear, 3 school my professor told me, you know, if you want
4 you can say and bring into evidence what did the | 4 to know if it's an exception to hearsay and can
5 mansay. And Mr. Dolecki is the man. And he 5 come in, assume that everything in that report is
6 issued areport. And based on that report, the 6 false. Do you still want it to come in?
7 City had a certain thought as to -- 7 And, Your Honor, we do. | don't care if
8 THE COURT: Why does that differ from | 8 anything in this report is absolutely true or
9 the report from the Virginia Department of 9 everything in it is absolutely false.
10 Agriculture and Consumer Services that was 10 THE COURT: You mean you don't intend to
11 rejected by the Supreme Court in the Frank Shop |11 examine Mr. Nguyen about what's contained in the
12 case? 12 report?
13 MR. HOLZHEIMER: Because in that case| 13 MR. HOLZHEIMER: To the extent that we
14 only, Your Honor, the only basis was under 14 do, it's not for the truth -- it's not for the
15 8.01-390. I'm saying, Your Honor, take 8.01-390 | 15 truth, if anything in there is true or not. Let's
16 out of this equation. Under the hearsay 16 assumeit's all false. Let's say it's all false
17 exception, if it's offered for state of mind or 17 inthere. | can examine him on it and say, well,
18 for -- to explain the City's conduct, it comes in. |18 based on these statements, what did the City think
19 His case is not on point at all. It only 19 its rights were, the City's state of mind.
20 addresses 390. 20 THE COURT: He's testified to that.
21 Your Honor, I'm saying put that aside. 21 MR. HOLZHEIMER: He hasn't testified as
22 Look at the Supreme Court cases that I've read to | 22 to what was in this report and what the City did
Page 1172 Page 1174
1 you, the Court, about Hodges and in Fuller. And 1 with this report. He's only testified as to his
2 there it says if you're offering a statement to 2 actions.
3 show the state of mind or explain the City's 3 You can say, we ran out of the theater
4 conduct, the statement comes in. We are allowed 4 because we thought there was a fire. We're
5 to get the word "fire" into evidence. 5 allowed to get the statement "fire" into evidence.
6 We can get Mr. -- somebody on the stand 6 Whether it's a statement or a document. The case
7 and say we hired seven consultants and based on 7 law is clear.
8 what seven people said, you know, we acted 8 And, Your Honor, the cases that deal
9 accordingly. 9 with hearsay and the exceptions to hearsay say
10 That's like saying, well, you know, 10 that a jury can understand the proper purposes
11 seven people ran into the movie theater and they 11 that this is being put before. McCormick on
12 said something, and one person said this, or one 12 Evidence says if you're concerned it's going to be
13 person said something and somebody said something| 13 used for improper purposes, you can instruct the
14 else, and we all ran out of the movie theater. 14 jury. That's the proper way to deal with it, that
15 We are allowed to say what did those 15 they should not use it for impermissible purposes.
16 seven people say. One person yelled "fire." 16 But the jury can understand this is offered to
17 Another person said "the building is falling 17 be -- only to show what the City's state of mind
18 down." We're allowed to get those statements into | 18 was and what the City's action was.
19 evidence. 19 Here, Your Honor --
20 The case that he cited is not on point 20 THE COURT: It's going to go further
21 because it only deals with 390. I'm dealing with 21 thanthat. | have not read the report, obviously,
22 the hearsay exceptions for state of mind and to 22 but | cannot imagine something in that report is
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1 not going to say Mr. Dolecki holds within his 1 said? Yes. And based on this report, what did
2 opinion, et cetera, et cetera, that, as the senior 2 you think on this issue? What did you think on
3 project manager for Malcolm Pirnie, that a good 3 thatissue? We will never, Your Honor, argue that
4 way of doing things would include transferring the | 4 a fact in dispute is correct based on this report.
5 balances, transferring monies from the water fund 5 And if he does, Mr. Raphael | know will
6 to the general fund of Falls Church. 6 object. And I'll stand up and object, too. I'll
7 And Mr. Raphael cannot cross-examine 7 say, Your Honor, that's not what we're offering it
8 Mr. Dolecki on that conclusion and confront him 8 for, Your Honor. We're offering it to show, and |
9 with the American Water Works manuals and rules | 9 can go through -- the City can go through and say
10 and all of these other things, these other 10 look, this is what the report said, and we relied
11 treatises, forms and so forth. 11 onit, and this is what we did. State of mind.
12 MR. HOLZHEIMER: And, Your Honor, that| 12 This is what we did. Conduct.
13 doesn't matter. 13 We will never argue that a fact in
14 THE COURT: It matters to Mr. Raphael. 14 dispute is established based on this report. Yes,
15 MR. HOLZHEIMER: But it could be false. |15 there are issues in the report that go to
16 It's like, getting back to the movie theater 16 different things. But if we never use it for
17 example. Well, the person who yelled "fire" isn't | 17 those purposes, then it's not hearsay.
18 here for us to cross-examine. We don't know if 18 And a jury can understand that. You can
19 there was a fire or not. It doesn't matter if 19 use -- the fact finder can understand it. You can
20 there was a fire because we're only getting the 20 use it for these other purposes as long as we
21 statement in. 21 don't use it for the purpose that Mr. Raphael
22 THE COURT: But see, the fire example, 22 objects to. And we won't, Your Honor. And | make
Page 1176 Page 1178
1 what is happening there is that | heard a person 1 that proffer to the Court.
2 yell "fire.” And so as a result of that, | ran 2 THE COURT: Well, I know that you would
3 out of the theater. It doesn't make -- you didn't 3 do your best, Mr. Holzheimer. Mr. Raphael.
4 have to see the fire or see something going on. | 4 MR. RAPHAEL: Yes, Your Honor. Thank
5 heard the person yell "fire." That doesn't mean 5 you. Number 1, I think Your Honor already
6 that there's a fire. 6 demonstrated the point quite well, that the only
7 Here Mr. Nguyen is saying | made a 7 reason they want to get into this, after having
8 decision based on this report. And let's take a 8 done the examination so far, is so they can refer
9 look at what's in that report, mainly to find out 9 towhat itsays. | think ineluctably they're
10 whether there really was a fire. 10 going to be offering it for the truth of what's in
11 I think that's the basis of the hearsay 11 here in terms of how rates are made. Soitis
12 objection. 12 clearly hearsay. He hasn't proffered to you what
13 MR. HOLZHEIMER: Well, Your Honor, but| 13 itis in here he wants to point to. But I think
14 we will never, ever argue that there's any fact in 14 itclearly is hearsay.
15 evidence proven by this report. We will never 15 To protect the record on this 1 also
16 argue that. We think the facts that we're getting 16 need to point out, Your Honor, we had other
17 into evidence deal with that. And if we ever do, 17 objections beside hearsay. | think hearsay is
18 Your Honor, I'm sure Mr. Raphael will stand up and| 18 dispositive as to this exhibit. But we also filed
19 object and say, Your Honor, they're using this 19 objections with regard to foundation and
20 report for improper purposes. 20 relevance.
21 We won't do that. What we will use the 21 With regard to relevance, the City's
22 report to do is say, look, is this what the report 22 state of mind is not a relevant fact in this case.
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1 Because the issue is whether the rates that they | 1 grudgingly concedes that, even if they're
2 set are constitutional or not or are excessive or 2 reasonable, that doesn't change the merits of his
3 not. And whether they set the rates in good faith | 3 constitutional attack.
4 or bad faith, it doesn't matter. 4 | just -- I just don't see it.
5 THE COURT: Well, | didn't address those| 5 MR. HOLZHEIMER: Your Honor, on that
6 points because you did not raise them. It seems | 6 issue, Mr. Raphael has made the City's state of
7 to meit's plainly hearsay. | don't see how I can | 7 mind atissue. He's gotten the statement about
8 getaround it. 8 the golden goose. He's even argued on his
9 MR. HOLZHEIMER: Your Honor, on the| 9 rebuttal to the motion to strike, he put it on the
10 cross-examine issue. 10 slide, that the City views this as a money making
11 MR. RAPHAEL: May I? Just for the 11 machine, a golden goose. He's going to argue they
12 record. 12 took $59 million and they did it because of greed.
13 THE COURT: Okay. Aslongas|don't |13 He has putthe City's state of mind at issue.
14 have to decide it, then you -- 14 And, Your Honor, we're allowed to put on
15 MR. RAPHAEL: We also objected on 15 evidence that our state of mind wasn't we took
16 foundation. And a good example for this one is |16 $59 million because we viewed it as a money making
17 this witness testified he didn't start at the City 17 machine. We took the money because that's what
18 until 1988. This document is from 1984. They |18 the consultants told us was reasonable.
19 haven't laid any foundation to get this in through | 19 THE COURT: Well --
20 this witness. 20 MR. HOLZHEIMER: And if Mr. Raphael will
21 THE COURT: All right. 21 concede that he will not bring up any issues as to
22 MR. HOLZHEIMER: Your Honor, on the| 22 motivation, then maybe this issue will resolve.
Page 1180 Page 1182
1 cross-examination issue, because we're offering it | 1 But he's brought it up before, and we have the
2 to show the state of mind and also explain the 2 right to bring evidence to counteract that.
3 City's conduct, Mr. Raphael is free to 3 THE COURT: | will be very surprised if
4 cross-examine this witness or any City witnessas | 4 Mr. Raphael is going to discuss the City's
5 toissues as to their state of mind, as to issues 5 motivation beyond a motivation based upon what's
6 as to why they did some conduct and they didn't. | 6 best for the City with regard to the allocation of
7 And he can use anything he wants. 7 monies available to serve the residents.
8 Your Honor, we would never cross-examine| 8 I firmly expect that's going to be the
9 the drafter of this report, because the substance 9 heart of his case, not that the City is evil or
10 of what's in this report is not going to be used 10 anything along those lines.
11 atissue, Your Honor. We're only going to be 11 The objection to the document marked as
12 using it to explain the City's state of mind. And |12 Exhibit -- Defendant's Exhibit 43.
13 the trier of fact is able to understand that. 13 MR. HOLZHEIMER: 43-A, Your Honor.
14 THE COURT: But no one is questioning |14 THE COURT: 43-A is sustained. The
15 the City's good or bad faith. 15 document is plainly hearsay. And there's no
16 MR. HOLZHEIMER: Mr. Raphael has. 16 exception that would permit its admission.
17 THE COURT: That's what we were talking | 17 Mr. Nguyen is free to testify along the lines as
18 about yesterday. Whether the rates are reasonable | 18 to why they did what they did. But this document
19 or unreasonable is not an issue. The City could 19 cannot be cross-examined.
20 have acted completely in good faith. And | assume 20 The exception of the City to the Court's
21 shedid. The City may have set rates which are 21 ruling is noted.
22 completely reasonable. And | think Mr. Raphael |22 MR. HOLZHEIMER: Thank you, Your Honor.
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1 BY MR. HOLZHEIMER: 1 report, so --
2 Q Mr. Nguyen, in 1992, did the City hire 2 THE COURT: It hasn't been offered.
3 Mr. Dolecki again to conduct a water rate 3 MR. RAPHAEL: Yes. You're correct.
4 analysis? 4 You're correct. Thank you.
5 A Yes. 5 THE COURT: Yes, sir.
6 Q And I would ask that you turn to Exhibit 6 BY MR.HOLZHEIMER:
7 Number 44 in the same book. Is this a copy of 7 Q Mr. Nguyen, did the City rely upon this
8 Mr. Dolecki's report? 8 1992 report from Mr. Dolecki in --
9 A Yes. 9 MR. RAPHAEL.: Objection. Lack of
10 Q And at the time, did you read, consider, 10 foundation.
11 and rely upon this report in your role at the 11 THE COURT: All right.
12 City? 12 THE WITNESS: Yes.
13 A Yes. 13 THE COURT: | was going -- do you have a
14 Q Okay. 14 response to lack of foundation?
15 MR. RAPHAEL: Your Honor, if I may just | 15 MR. HOLZHEIMER: Your Honor, I've
16 note for the record an objection to evidence of 16 already established his role at the City.
17 what consultants said or didn't say. It's not 17 THE COURT: Was he there in '92?
18 relevant to the issues of whether the current 18 MR. HOLZHEIMER: Yes, Your Honor. He
19 rates are reasonable and whether the City has been | 19 was actually there in 1988.
20 engaged in a practice of including a subsidy in 20 THE COURT: Oh, I'm sorry. | thought he
21 the rate that it charges. 21 said 1998. He was there in '88.
22 This document is now from 1992. | just 22 MR. RAPHAEL: That's when he started.
Page 1184 Page 1186
1 think all of this line of questioning is 1 MR. HOLZHEIMER: He started in '88.
2 irrelevant. | don't want to -- | don't want to be 2 Thisisa'92 report.
3 deemed to have waived any objection to this, 3 MR. RAPHAEL: My objection to the
4 Dbecause | think all of this inquiry is irrelevant. 4 foundation is the fact this gentleman is not the
5 THE COURT: All right. The objection 5 City. The City is run by the City Council.
6 will be noted for the record. 6 There's been no foundation to show what this
7 MR. HOLZHEIMER: Your Honor, forthe | 7 report was used for, who used it.
8 record, Mr. Raphael has brought in a lot of 8 THE COURT: Well, he's previously
9 evidence. We've always argued that the only issue| 9 testified to that. They hired the experts, they
10 before the Court is the present system. 10 got the recommendations, they submitted it to City
11 THE COURT: Right. 11 Council. I'm going to permit him to testify along
12 MR. HOLZHEIMER: Mr. Raphael has gone 12 those lines. Objection overruled.
13 down a history path and has brought in evidence --| 13 BY MR. HOLZHEIMER:
14 THE COURT: There hasn't been too much |14 Q Mr. Nguyen, in 1992, did the City read,
15 history. Ithought it would be helpful. You all 15 use and rely upon this document in determining
16 know the history of all of these things. | 16 issues with respect to its water rates?
17 certainly didn't. | did not know the City of 17 A Yes.
18 Falls Church was the first water company in 18 MR. RAPHAEL: Objection. Leading.
19 Fairfax County, amazingly enough. | learned that | 19 Compound and lack of foundation.
20 and many other things as well. 20 THE COURT: Obijection overruled. You
21 MR. RAPHAEL: And just to note, this 21 may answer the question. Please try not to lead
22 report is in the same category of the last Dolecki |22 in the future.
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1 BY MR. HOLZHEIMER: 1 general fund?
2 Q Mr. Nguyen? 2 A Yes.
3 A Yes. The City used Mr. Dolecki's 3 Q And is this report at Exhibit 45 a copy
4 report. And made recommendations to the City 4 of the report from Craigie on that issue?
5 Council. 5 A Yes.
6 Q And after the City received this report, 6 MR. RAPHAEL: Your Honor, may | have a
7 what did the City do with respect to its water 7 standing objection to inquiry about consultants on
8 rates and its returns on equity? 8 the ground that it's irrelevant?
9 A The director of financing worked closely 9 THE COURT: Yes, sir.
10 with this consultant and then recommended the rate 10 MR. RAPHAEL: And this doesn't go to the
11 of return -- 11 City's state of mind. The City's state of mind
12 MR. RAPHAEL: Objection. Hearsay if 12 based on reliance or nonreliance on other
13 he's talking about what the consultant is starting | 13 consultants is just not relevant.
14 to recommend. 14 THE COURT: Yes, sir.
15 THE COURT: Ididn't understand himto |15 BY MR.HOLZHEIMER:
16 say that. 16 Q Mr. Nguyen, let me repeat the question.
17 Repeat the question, please. 17 Is the document at Exhibit Number 45 a copy of the
18 Speak up, Mr. Nguyen, so we can clearly 18 Craigie report regarding its survey of the
19 understand what you're saying. 19 policies of local area cities and counties
20 BY MR. HOLZHEIMER: 20 regarding the transfer of funds from its water
21 Q And after the City received this report, 21 fund to their general funds?
22 what did the City do with respect to its water 22 A Yes.
Page 1188 Page 1190
1 rates and its returns on equity? 1 Q Okay. And back in 1997, did you read,
2 MR. RAPHAEL: Same objection. 2 consider and rely upon this report as the City's
3 THE WITNESS: The selected reports would 3 director of public utilities?
4 be studied by the director of finance. And the 4 A Yes.
5 director of finance worked closely with the 5 Q And did the City use and rely upon this
6 consultant and submit the proposal to the City 6 report in calculating its return on equity and
7 Manager. And the City Manager submitto the City | 7 transfers of the water fund to the general fund?
8 Council for approval. 8 MR. RAPHAEL.: Objection. Lack of
9 MR. HOLZHEIMER: And, Your Honor, for 9 foundation again. He's not linked it up with what
10 the record, we would offer Exhibit 44 into 10 the City did with the report.
11 evidence. 11 THE COURT: 1 think it's sufficient,
12 THE COURT: And for the same reasons, it 12 Mr. Raphael. Objection overruled.
13 will be refused. And the exception of the City to 13 THE WITNESS: Actually, this report is
14 the Court's ruling is noted. 14 just for information. And we don't use the
15 MR. HOLZHEIMER: Thank you, Your Honor.| 15 proposed rate or fees.
16 THE COURT: Yes, sir. 16 BY MR. HOLZHEIMER:
17 BY MR. HOLZHEIMER: 17 Q But the City did use it with respect to
18 Q Mr. Nguyen, can you turn to tab 45, 18 determining the transfer amount?
19 please. In 1997, did the City hire Craigie, 19 MR. RAPHAEL: Obijection. Leading.
20 Incorporated to conduct a survey of the policies 20 MR. HOLZHEIMER: Mr. Nguyen --
21 of the local area cities and counties regarding 21 THE WITNESS: Yes.
22 the transfer of funds from the water fund to the 22 BY MR. HOLZHEIMER:
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1 Q Mr. Nguyen, can you turn to -- actually 1 I'm going to permit him to answer, not to get into
2 let me not ask you to turn to a particular 2 the details but to answer it. Obviously -- I'm
3 exhibit. Do you remember in January of 1998 you| 3 going to permit it. Objection overruled.
4 and your department were asked to look at other 4 MR. HOLZHEIMER: Thank you, Your Honor.
5 Virginia jurisdictions and determine what they 5 BY MR. HOLZHEIMER:
6 were doing with their return on equity on their 6 Q And your --
7 water system? 7 A Yes. | believed the other jurisdiction
8 A Yes. Advised me or asked us to do that. 8 in Virginia, you know, took the return on
9 Q And based upon your work, did the City 9 equities.
10 believe that other jurisdictions did take a return 10 Q And did you have any understanding as to
11 onequity? 11 what jurisdictions did?
12 A  Yes. 12 A We checked with the City of Richmond,
13 MR. RAPHAEL.: Your Honor, | have to 13 Newport News, Norfolk, and Charlottesville. And
14 object to these questions about what the City 14 some others. About a dozen.
15 believed. I've encountered all kinds of 15 Q Based upon your work, did the City
16 resistance when | was trying to offer evidence of |16 continue to take a return on equity?
17 what high ranking people said. Now he's asking |17 A Yes.
18 what this gentleman believed. 18 Q In 1998, did the City hire Robinson,
19 THE COURT: The City speaks through its |19 Farmer and Cox to conduct a report on water fund
20 resolutions. 20 rates and investment return considerations?
21 MR. RAPHAEL: Yes, sir. 21 A Yes.
22 THE COURT: The objection is sustained. |22 MR. RAPHAEL: And, Your Honor, just is
Page 1192 Page 1194
1 BY MR.HOLZHEIMER: 1 the record clear, Your Honor, that | have a
2 Q Mr. Nguyen, as the director of public 2 standing objection to this line of questioning
3 utilities, did you believe that other Virginia 3 about consultants?
4 jurisdictions took a return on equity? 4 THE COURT: Yes, sir.
5 A Yes, | did. 5 MR. RAPHAEL: Thank you, Your Honor.
6 MR. RAPHAEL.: Objection. Lack of 6 BY MR.HOLZHEIMER:
7 foundation. 7 Q Could you please turn to page -- excuse
8 THE COURT: Well, why don't you restate, 8 me, tab 46 in the exhibit book.
9 the question. Ask him whether he knew that. 9 A Yes.
10 BY MR. HOLZHEIMER: 10 Q And is what -- is Exhibit Number 46 a
11 Q Based upon the work that you and your |11 copy of the Robinson Farmer Cox report on water
12 department did in surveying other local Virginia | 12 rates and investment return considerations?
13 cities and counties, did you believe that other 13 A Yes.
14 Virginia jurisdictions took a return on equity? 14 Q And at the time that you were director
15 MR. RAPHAEL: Your Honor, | haveto |15 of public utilities in 1998, did you read,
16 object to this on hearsay grounds. The only basis| 16 consider and rely upon this report?
17 for this gentleman's belief is what people told 17 A Yes.
18 him. It's based on hearsay. | have no way to 18 Q Okay. And did the City rely upon this
19 cross-examine that. 19 report in calculating its water rates and its
20 MR. HOLZHEIMER: Your Honor -- 20 return on equities for its water fund transfers to
21 THE COURT: But that's -- we've been 21 the general fund?
22 around this a little bit. I'm going to permit it. 22 MR. RAPHAEL.: Objection. Same as
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1 before, Your Honor. Lack of foundation. And no 1 investment return considerations, what did the
2 linking up between any City Council ordinance or 2 City use this report for?
3 resolution in this report. The foundation hasn't 3 MR. RAPHAEL: Objection. Assumes facts
4 been laid for the question. 4 not in evidence.
5 MR. HOLZHEIMER: Your Honor, | thought | 5 THE COURT: Objection overruled.
6 the Court gave him a standing objection on this 6 THE WITNESS: The -- we study the
7 issue. 7 report. But I don't recall that we submitted the
8 THE COURT: I'm sorry? 8 proposal to the City Council yet.
9 MR. HOLZHEIMER: We went through thisat 9 BY MR. HOLZHEIMER:
10 the very beginning, Your Honor, as to what the 10 Q Did you rely upon this report?
11 City's procedures were with these reports and what |11 A Well, we discussed about this. But we
12 they did with these reports and how 12 didn't -- I -- | didn't make any decision on this.
13 recommendations were made. 13 Q Do you know if the director of finance
14 THE COURT: | mean, | wrote down here 14 relied upon this report?
15 the City chose consultants, number 1, to advise it 15 MR. RAPHAEL: Obijection.
16 with regard to setting water rates. Number 2, 16 THE WITNESS: Yes.
17 recommendations were made. Number 3, these were| 17 MR. RAPHAEL.: Calls for speculation and
18 submitted to the City Council. Number 4, they 18 lacks foundation.
19 were approved. 19 THE COURT: Objection sustained.
20 If 1 understand the objection as to this 20 BY MR. HOLZHEIMER:
21 particular document, there's no -- it hasn't been 21 Q Did you work with the director of
22 made clear that this was submitted to the Council 22 finance on the City's panels to select consultants
Page 1196 Page 1198
1 and approved. But I assume that's just about to 1 and review the consultant reports?
2 come to make it fit within the paradigm. 2 A Yes.
3 MR. HOLZHEIMER: Okay. 3 Q And did you work with the director of
4 MR. RAPHAEL: And just to be clear, Your| 4 finance in choosing the reports and also in
5 Honor, | don't believe the witness testified S reviewing the reports?
6 Dbefore that all reports were received, considered 6 A Yes.
7 and approved and acted on. That was a general 7 MR. HOLZHEIMER: Okay. | believe the
8 question about -- that might apply to some but not | 8 foundation has been laid, Your Honor.
9 all reports. 1 think he has an obligation to link 9 THE COURT: All right.
10 it up for any particular one that he wants to look |10 BY MR. HOLZHEIMER:
11 at. 11 Q And do you know if the director of
12 THE COURT: Well, inasmuch as none of |12 finance relied upon this report in making
13 the reports has been admitted yet. But I think 13 recommendations to the City Council?
14 it's a fair objection to have Mr. Nguyen make it 14 A 1 don't recall about the decision of the
15 clear that this was one of the reports that was 15 director of finance on this.
16 submitted to the City Council for its approval -- |16 Q Not the actual decision. But did he use
17 for her approval -- for its approval and how the 17 this report and rely upon this report in making
18 Council acted upon it. 18 his decision?
19 BY MR. HOLZHEIMER: 19 MR. RAPHAEL: Judge, this is an awful
20 Q Okay. Mr. Nguyen, when the City 20 ot of leading.
21 received a copy of this report from Robinson 21 THE WITNESS: Yes.
22 Farmer Cox regarding its water rates and 22 THE COURT: I think he answered the
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1 question, Mr. Holzheimer. | think he said he 1 from the City in this case.
2 didn't know. 2 THE COURT: Well, restate the question,
3 MR. HOLZHEIMER: Okay. And, Your Honor,, 3 please.
4 for the record, we would have offered Exhibit 4 BY MR.HOLZHEIMER:
5 Number 46 into evidence. 5 Q Was this report used by the City in
6 THE COURT: Right. And if he had known 6 determining its return on equity and its transfers
7 and if he had relied upon it, the Court still 7 from the water fund to the general fund?
8 would have ruled the same way and held that it was 8 A | think the City didn't use this
9 hearsay, and as a result inadmissible. The 9 report --
10 exception of the City is noted. 10 Q Okay.
11 MR. HOLZHEIMER: Thank you, Your Honor. |11~ A -- to recommend the equity, the rates.
12 THE COURT: Yes, sir. 12 No, | don't think so.
13 BY MR. HOLZHEIMER: 13 Q But the director of finance did use this
14 Q Mr. Nguyen, can you turn to Exhibit 14 report and rely upon this report for his duties?
15 Number 47. 15 MR. RAPHAEL.: Your Honor, objection.
16 In 1999, did the City hire the 16 Leading.
17 Government Finance Group to conduct a report on 17 THE COURT: Well, even if the director
18 the water rate systems -- excuse me, on the water 18 of finance did, Mr. Nguyen just testified that he
19 system's capital costs, transfers, water prices 19 didn't think the City used this report. Well,
20 and system value? 20 there's an objection for a different reason.
21 MR. RAPHAEL: Same standing objection. 21 MR. RAPHAEL: And relevance.
22 THE COURT: Yes, sir. 22 THE COURT: All right.
Page 1200 Page 1202
1 THE WITNESS: Yes. 1 MR. HOLZHEIMER: And, Your Honor, for
2 BY MR. HOLZHEIMER: 2 the record we would have moved this exhibit into
3 Q Okay. And was a copy of this report 3 evidence also.
4 submitted to the panel regarding the consultants? | 4 THE COURT: Yes, sir. | understand.
5 A Yes. 5 BY MR. HOLZHEIMER:
6 Q And did the director of finance use this 6 Q Mr. Nguyen, in connection with the
7 report and rely on this report in making 7 Government Finance Group's report, did you sign
8 recommendations to the City Council? 8 and issue letters to other Virginia cities and
9 MR. RAPHAEL.: Objection. Lacks 9 counties asking for their assistance for a survey
10 foundation and calls for speculation. 10 regarding transfers of money from the water fund
11 THE COURT: | think he can answer that |11 to the general fund?
12 question. Objection overruled. 12 A ldid.
13 THE WITNESS: Yes. Director of finance| 13 Q And did the -- and why did the City do
14 studied this report. 14 that?
15 BY MR. HOLZHEIMER: 15 MR. RAPHAEL.: Objection to the extent
16 Q And did the City use and rely upon this | 16 he's asking why the City did that. He can ask why
17 report in setting its water rates, its return on 17 this gentleman did that
18 investment and its transfers? 18 THE COURT: That's what he means to say.
19 MR. RAPHAEL.: Objection based on what| 19 Restate the question, please.
20 the City did in terms of what it relied on. It 20 BY MR. HOLZHEIMER:
21 calls for speculation as to its motives and 21 Q Mr. Nguyen, as the director of public
22 thinking, which has been a consistent objection |22 utilities, why did you do that?
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1 A | didn't want to be -- the City to be 1 justgetitin front of me.
2 the only jurisdiction practicing that policy. So 2 All right.
3 | want to verify surrounding jurisdiction, that 3 MR. HOLZHEIMER: Your Honor, we would
4 they are doing the same thing. 4 move Exhibit Number 19 into evidence.
5 Q And when you say surrounding 5 THE COURT: Any objection?
6 jurisdictions, do you mean Virginia jurisdictions? 6 MR. RAPHAEL: Yes, Your Honor. This one
7 A Yes. 7 was offered and refused before, number 1.
8 Q Mr. Nguyen, there's another set of books | 8 Number 2, this document contains a number of the
9 there that are marked as Plaintiff's Exhibit. Can | 9 exhibits that have already been rejected as
10 you look at Plaintiff's Exhibit Number 19. 10 hearsay. For example, at page CITY-FOIA2 3181,
11 THE COURT: I'm sorry, Mr. Holzheimer, | 11 it's got the Malcolm Pirnie report. At page
12 which exhibit? 12 CITY-FOIA2 3157, it's got the Robinson Farmer and
13 MR. HOLZHEIMER: It was Plaintiff's 13 Cox report. It's got the Government Finance
14 Exhibit 19, Your Honor. 14 report.
15 THE COURT: 10to 19? 15 So the same rule against hearsay --
16 MR. HOLZHEIMER: Just number 19. 16 THE COURT: Wait a minute. Let me back
17 THE COURT: Number 19. 17 up. Was this offered by Fairfax Water?
18 MR. HOLZHEIMER: Yes. 18 MR. RAPHAEL: No, Your Honor. It was
19 THE COURT: Thank you. 19 offered -- it was not. It was offered by Falls
20 BY MR. HOLZHEIMER: 20 Church previously.
21 Q Mr. Nguyen, in October of 1999, did the |21 THE COURT: For which witness?
22 Department of Environmental Services create a |22 MR. HOLZHEIMER: Your Honor, it was --
Page 1204 Page 1206
1 briefing book regarding water and sewer? 1 it was actually offered -- Mr. Raphael offered
2 A Yes. 2 excerpts from this document in his case in chief.
3 Q And is Exhibit Plaintiff's Number 19 the 3 MR. RAPHAEL: That's not correct, Your
4 Driefing book? 4 Honor. And Plaintiff's 19 was -- bear with me a
5 A Yes. 5 minute.
6 Q And when you were the general manager of, 6 THE COURT: Yes, sir.
7 the Department of Environmental Services, did you 7 MR. HOLZHEIMER: And, Your Honor, | want
8 use this document for questions about the 8 tostand -- | was corrected. Mr. Raphael had an
9 activities and information about the department? 9 excerpt read from this document in his case in
10 A Yes. 10 chief. We offered it at the beginning of our case
11 Q And is this the annual briefing book 11 in chief under 8.01-390. The Court ruled it was
12 report that you prepared? 12 going to take under advisement whether it would
13 A | prepared that for myself. 13 allow it in under 390 and was going to review this
14 Q Okay. And does it summarize all of the 14 document.
15 Aactivities of the department? 15 THE COURT: And I did not rule on it.
16 A Exactly. 16 MR. HOLZHEIMER: And the Court did not
17 MR. HOLZHEIMER: Your Honor -- 17 ruleonit.
18 THE COURT: | must be looking at the 18 THE COURT: Right. This is the missing
19 wrong exhibit. Is this Defendant's Exhibit 19? 19 one I haven't yet ruled on.
20 MR. HOLZHEIMER: 1 apologize, Your 20 MR. RAPHAEL: That's correct.
21 Honor. No, Plaintiff's Exhibit Number 19. 21 THE COURT: The CAFRs were all admitted.
22 THE COURT: Oh, then | misheard. Let me| 22 MR. RAPHAEL: That's correct. And | --
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1 justto clarify. It's true, | referred to one or 1 because | suspect that there's very little hearsay
2 two pages of this document in my examination of 2 in this particular document. And I'm going to be
3 Mr. Tuohy in the deposition. 3 inclined to admit it as a record of the City.
4 THE COURT: Uh-huh. 4 But I really need to look at it first.
5 MR. RAPHAEL.: 1 did not offer this 5 And, again, I'll repeat, that doesn't mean I'm
6 document, the whole briefing book. 6 going to read all the hearsay, Mr. Raphael, if |
7 THE COURT: Uh-huh. 7 bump up against it. But I just want to read it.
8 MR. RAPHAEL: But it contains many of 8 But it looks to me like a City document
9 the documents we just have gone over that the 9 that would be properly admitted.
10 Court has refused on the ground that they're 10 MR. RAPHAEL: The same was true in Frank
11 hearsay, including numerous documents received by | 11 Shop, Your Honor. This document contains numerous
12 the City of Falls Church from other parties. 12 documents authored by others.
13 So because the City didn't author those 13 THE COURT: But just let me take a look
14 documents, they are hearsay. The whole book 14 atit.
15 cannot come in. If they want to address a 15 MR. RAPHAEL: That's fine. And just so
16 specific memo in this, we can take that up. But 16 the record is clear, if you want to know the pages
17 the book itself clearly contains hearsay, as the 17 that I referred to in my examination of Mr. Tuohy,
18 Court has already ruled, and cannot come in. 18 itwas CITY-FOIA2 3123 and CITY-FOIA2 3124, which
19 MR. HOLZHEIMER: And, Your Honor -- 19 were the minutes of a Utility Committee meeting
20 THE COURT: Yes, sir. 20 from May 19th, 1999. | believe that was the only
21 MR. HOLZHEIMER: -- Mr. Raphael did have| 21 document in this book I referred to. | certainly
22 an excerpt of this read into evidence. And he 22 didn't refer to any of the other items in this
Page 1208 Page 1210
1 asked Mr. Tuohy to read it. 1 thick report authored by others. Those are
2 THE COURT: Which excerpt was it? I'm 2 clearly hearsay.
3 sure it could not have been from one of the expert 3 THE COURT: Well, just let me take a
4 reports. 4 ook at them. | mean --
5 MR. RAPHAEL.: That's correct. 5 MR. RAPHAEL: Yes, sir.
6 MR. HOLZHEIMER: It was not, Your Honor.| 6 THE COURT: -- many of the documents are
7 1t was from one of the memorandum by Mr. Nguyen.| 7 not hearsay. They're -- they're City of Falls
8 But -- 8 Church, you know, reports and analyses and that
9 THE COURT: Right. Right. 9 sort of thing.
10 MR. HOLZHEIMER: But having -- | can't 10 MR. RAPHAEL: And just to close the loop
11 find it in here. But having opened the door and 11 on that, many of those documents contain hearsay
12 let in one of the documents within this book, Your |12 where somebody would say | called so-and-so and
13 Honor, we believe he's opened the door. And he 13 they said.
14 has to take the good with the bad. 14 THE COURT: Right. Just let me take a
15 THE COURT: Well -- 15 ook at it.
16 MR. HOLZHEIMER: | mean, there's some 16 MR. RAPHAEL: Sure.
17 things that he liked. 17 THE COURT: Okay. I'm just going to
18 THE COURT: Well, there's a door and a 18 reserve on that one. | tend to think it's
19 door. And that door was not to open up the 19 admissible, frankly. I'm going to reserve on it
20 admission of otherwise inadmissible hearsay 20 just for the time being.
21 evidence. 21 MR. HOLZHEIMER: Thank you, Your Honor.
22 I still want to take a look at this, 22 THE COURT: Is this not a document
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1 that's made available to the public? 1 MR. HOLZHEIMER: Your Honor, I'm going
2 MR. HOLZHEIMER: This is a document 2 to go through some more of these consultant
3 that's part of the City's records regarding its 3 reports. I'll try to do them as quickly as
4 water and sewer reports. 4 possible, Your Honor.
5 THE COURT: They are available to the 5 THE COURT: I'm sorry?
6 public? 6 MR. HOLZHEIMER: I'm going to go through
7 MR. HOLZHEIMER: If somebody would | 7 some of the other consultant reports, but I'll do
8 request something under FOIA, we would produce| 8 them as quickly as possible.
9 this document to them. And in fact, it was 9 THE COURT: All right. That's fine. No
10 produced -- this was produced as a result of the 10 problem.
11 FOIA, CITY-FOIA number 2. 11 BY MR. HOLZHEIMER:
12 THE COURT: Oh, I see. 12 Q Mr. Nguyen, can you turn to Defendant's
13 MR. HOLZHEIMER: This was a FOIA 13 Number 29.
14 request. 14 Mr. Nguyen, in February of 2000, did the
15 MR. RAPHAEL: We FOIA'd it. Any 15 City hire Black & Veatch to provide a report
16 document that a public body has is FOIA-able 16 regarding calculation for estimated return for the
17 unless there's an exception. 17 Falls Church Water system?
18 THE COURT: Right. Ididn't know if 18 MR. RAPHAEL.: Same standing objection.
19 this was distributed. That's why -- for example, |19 THE COURT: Yes, sir.
20 there's the commitment to quality. Your exhibit, |20 THE WITNESS: Yes.
21 your rebuttal exhibit. That's handed out, and 21 BY MR. HOLZHEIMER:
22 everybody can read it, and read about the utility |22 Q And is Exhibit 29 a copy of that report?
Page 1212 Page 1214
1 fund going into the general fund, the utility 1 A Yes.
2 funds being transferred to the general fund. 2 Q And at the time, as general manager of
3 Do you remember that document? 3 environmental services, did you receive, read,
4 MR. RAPHAEL.: Yes. The annual -- 4 consider and rely upon this report?
5 there's an annual report. 5 A This is just for information. And |
6 THE COURT: Yes, sir. 6 didn't rely on this report, no.
7 MR. RAPHAEL: And then the CAFRsare| 7 Q Okay. Was this report provided to other
8 also on the City's Web site. 8 people to use and rely in their duties?
9 THE COURT: Right. But I'm talking 9 A | think the consultant just send this to
10 about the rebuttal exhibit offered by Fairfax 10 me.
11 Water with regard -- that was issued by the City |11 Q Was this ever provided to the director
12 of Falls Church. It is Plaintiff's Rebuttal 3, 12 of finance?
13 Annual Water Report. 13 A Yes, | did.
14 MR. RAPHAEL.: That's right. 14 Q Okay. Do you know if the director of
15 THE COURT: That's made available to the; 15 finance relied upon this report?
16 public. There we are, so forth and so on. That's |16 A No. Atthat time, Mrs. Hughes, she
17 why I'm asking is this a similar document? More | 17 didn't like this report.
18 weighty, obviously. But I understand it is not. 18 MR. HOLZHEIMER: Okay. Your Honor, we
19 MR. RAPHAEL: That's correct. Thisis |19 would move Exhibit Number 29 into evidence also.
20 not on the Web site anywhere. 20 THE COURT: All right. It will be
21 THE COURT: Okay. I'll take a look at 21 refused for the same reason.
22 it. 22 MR. RAPHAEL.: Thank you, Your Honor.
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1 THE COURT: Exception noted. 1 THE COURT: All right. And it will be
2 BY MR. HOLZHEIMER: 2 refused. Exception noted.
3 Q Mr. Nguyen, in 2001, did the City hire 3 MR. HOLZHEIMER: Okay.
4 Camp Dresser and McKee to conduct a water utility, 4 BY MR. HOLZHEIMER:
5 rate study and comparative analysis? 5 Q After Camp Dresser and McKee issued its
6 A Yes. 6 report, did it conduct a presentation to the City
7 MR. RAPHAEL: Same standing objection. | 7 in April of 2001 regarding its findings for its
8 THE COURT: Yes, sir. 8 water utility rate study and comparative analysis?
9 BY MR. HOLZHEIMER: 9 A Yes.
10 Q And if you turn to tab number 52, is 10 Q If you turn to Exhibit Number 50. Is
11 this a copy of the report from Camp Dresser McKee| 11 this a copy of the presentation by Camp Dresser
12 regarding its water utility rate study and 12 and McKee?
13 comparative analysis? 13 A Yes.
14 A Yes. 14 Q And at the time, did you -- did you hear
15 Q And at the time, did you receive a copy 15 the presentation as director of public utilities?
16 of this report and rely upon this report? 16 A 1 did not hear their presentation
17 A Atthat time, I'm no longer the general 17 myself.
18 manager. 18 Q Do you know who did hear the
19 Q But you were still the director of 19 presentation?
20 public utilities? 20 A The general manager of the environmental
21 MR. RAPHAEL: Objection. Leading. 21 services, Mr. Samer Beidas at that time.
22 BY MR. HOLZHEIMER: 22 Q And did he rely upon this report in
Page 1216 Page 1218
1 Q What was your position at the time? 1 determining the City's water rates and comparative
2 A Director of public utilities. 2 analysis?
3 Q Do you know if anybody at the City 3 A | believe so.
4 reviewed or relied upon this report? 4 MR. RAPHAEL: Objection. Your Honor, |
5 MR. RAPHAEL: Objection. Lack of 5 have to object. The City determines the rates,
6 foundation. Calls for speculation. 6 not someone else. And he hasn't established any
7 THE COURT: Objection overruled. 7 foundation for that or linked it up.
8 THE WITNESS: | believe in my role as 8 THE COURT: Right. I understand what
9 the general manager at that time, worked closely 9 he's doing.
10 with the finance director, Mrs. Hughes, at that 10 BY MR. HOLZHEIMER:
11 time. 11 Q Didhe?
12 BY MR. HOLZHEIMER: 12 A Hedid.
13 Q And they used this report? 13 MR. HOLZHEIMER: Your Honor, we would
14 A Yes. 14 have offered this into evidence.
15 MR. RAPHAEL: Objection. Leading. 15 THE COURT: All right. It will be
16 BY MR. HOLZHEIMER: 16 refused for the same reason. Exception noted.
17 Q Did they use this report? 17 BY MR. HOLZHEIMER:
18 A Yes, they did, | believe. 18 Q Mr. Nguyen, can you turn to Exhibit
19 Q And at the time, did the City -- 19 Number 41 in defendant's exhibit book. Actually,
20 MR. HOLZHEIMER: Your Honor, at this 20 Mr. Nguyen, before you turn there, | want to ask
21 point we would have moved Exhibit Number 52 into| 21  you some different questions.
22 evidence. 22 Are you familiar with projects the City
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1 of Falls Church did to improve its water system in| 1 doing these improvements?
2 Fairfax County during your time at the City? 2 A The reason to do that improvement is for
3 A Yes. 3 the fire -- better fire protection, for a little
4 Q Are you familiar with the project the 4 more pressure, 20 psi more, and for future use in
5 City did that it called the Tysons Corner 5 case you need more water in Tysons area.
6 improvements? 6 Q When you say future use for more water,
7 A Yes, | did. 7 are you talking about increased demand?
8 Q And can you explain to the Judge what 8 A Future use, | meant is that the increase
9 the Tysons Corner improvements were? 9 of the density of the same service area. We don't
10 A The Tysons improvement project includes | 10 plan to expand the service area at all.
11 Tysons Corner new water tank, to upgrade the 11 Q So the City wasn't looking to expand
12 existing tank from 1.6 million gallons to 12 geographically but was preparing for increased
13 2.2 million gallons. 13 density within its present service area?
14 Q Is this the water tank that's behind 14 A Exactly.
15 Clyde's in Tysons Corner? 15 MR. RAPHAEL.: Objection. Leading again.
16 A Yes. In front of Clyde's restaurant. 16 THE COURT: All right. Try not to lead.
17 Q Okay. 17 BY MR. HOLZHEIMER:
18 A And in order to pump the water to that 18 Q [I'msorry. What was your answer, Sir?
19 tank, we have to rebuild the Scotts Run pumping. | 19 A Yes.
20 And in order to build that Scotts Run pumping 20 Q Ifthe City was required to run its
21 station, we had to stop the water supplies from 21 water system at cost at the time, would the City
22 that pumping station to the Tysons tank. Andin |22 have done these improvements?
Page 1220 Page 1222
1 order to do that, we asked Fairfax Water to allow | 1 A 1 don't think so.
2 us to use their water to pump to the Tysons area. | 2 MR. RAPHAEL: Objection. Objection to
3 And we had to install -- we didn't 3 the form of the question. Lacks foundation.
4 install, but we paid for the cost of the 4 THE COURT: I think it's all right.
5 installation of the connection of Fairfax County | 5 Objection overruled.
6 from 42-inch water main to their hospital zone. 6 MR. RAPHAEL.: Also, | have to say I'm
7 | worked closely with Mrs. Bain on that 7 going to add to that it calls for speculation what
8 project. And we paid about $700,000 for that job.| 8 the City Council would have done. He can't say
9 Q Just for that connection? 9 what the City Council would have done.
10 A That connection alone. 10 THE COURT: Maybe better lay a little
11 Q How much did the Tysons Corner 11 more foundation.
12 improvements cost in total? 12 BY MR. HOLZHEIMER:
13 A The total including the tank -- the tank 13 Q Mr. Nguyen, during this time were you
14 alone was $3 million. Two pumping station, the | 14 the director of public utilities and also the
15 transmission mains, pressure reducing valve 15 general manager of environmental services?
16 station. All together about $10 million. 16 A Yes.
17 Q Okay. And when did construction begin |17 Q And as part of your duties did you have
18 for the Tysons Corner improvements? 18 to deal with improvements and make recommendations
19 A The study was done in the late 1990. 19 as to the reasons for those improvements?
20 But the implement of the project started in 2000 |20 A Yes. Actually, every 10 years, we sent
21 and completed in 2007. 21 out the RFPs and select the consultant for the
22 Q And what was the City's reasons for 22 comprehensive plan of the whole system. And we
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1 base on the report of the consultant to setup the | 1 thought or recommended, but he can't say what the
2 program for capital improvements. 2 City Council would have done.
3 Q And at the time, if the City was not 3 THE COURT: Well, I think in the
4 allowed to make a profit on its service to Fairfax | 4 position that he held he can provide these
5 County customers, would you have made the 5 answers. I'm going to permit it. Objection
6 recommendation to make these improvements? 6 overruled.
7 A If we don't receive any benefit, then | 7 THE WITNESS: We would not have to
8 don't see any reason to implement those projects. | 8 implement those projects because we don't -- we
9 Because the system itself, without the new 9 didn't need. The system, like I said, already
10 improvement, still adequate to provide water 10 adequate.
11 service to all the customers. 11 BY MR. HOLZHEIMER:
12 Q Are you also familiar with the projects 12 Q Okay. Are you also familiar with the
13 at McLean third level improvement? 13 improvements the City did at the Woodford Road
14 A Yes. 14 water main?
15 Q And when was that project completed? 15 A Yes.
16 A It's about 2000, year 2000. 16 Q And when was that project completed?
17 Q And what did that project include? What |17 A It was in mid-'90.
18 sort of construction? 18 Q The mid-'90s?
19 A First of all, we had to shut off the 19 A Yes. It cost about 70,000 --
20 river crossing and go down there and inspectto | 20 Q 700?
21 see whether the river crossing was adequate. And| 21 A 700,000, yeah.
22 we did that. And the pipe, amazingly, after 22 Q And what was the reason for making those
Page 1224 Page 1226
1 40 years, is still in good shape. And after that, 1 improvements?
2 we upgrade the main pumping station to increase 2 A It was for the better flow, better fire
3 the pumping from 30 million gallons a day to 3 protection.
4 45 million gallons a day. 4 Q And would this be for service within
5 And we installed about 20,000 -- more 5 Fairfax County?
6 than 20, 25,000 transmission main connecting the 6 A Yes. All the projects, | would say
7 two legs, Dolley Madison and Kirby Road together, | 7 99 percent is in Fairfax County.
8 and upgrade the -- another pumping station, 8 Q And all the projects you've testified
9 Chesterbrook pumping station, to pump for the 9 about already, those were for Fairfax County?
10 different pressure zone. 10 A Exactly.
11 Q And-- 11 Q Okay.
12 A Andall together it costs about 12 A We have only 2.2 square miles of City.
13 $15 million, Your Honor. 13 And you don't have many facilities, water
14 Q And why did the City want to increase 14 facilities in the City.
15 the capacity of the pumping stations? 15 Q And with respect to the Woodford Road
16 A That's for future demand. 16 water main project, if the City was required to
17 Q Okay. And if the City were required to 17 run its system at cost, would the City have run
18 run its water system at cost, would the City have | 18 this project?
19 done this project? 19 A You don't need --
20 A No, we don't need to do that. 20 MR. RAPHAEL: Same objection.
21 MR. RAPHAEL: Same lack of foundation, |21 THE COURT: Yes, sir.
22 what the City would have done. He can say what he| 22 BY MR. HOLZHEIMER:
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1 Q [I'msorry. What was your answer? 1 THE WITNESS: 1 believe the City can't
2 A We don't need to do any improvement. 2 afford to spend that much money for no benefit.
3 The water system was adequate. 3 BY MR. HOLZHEIMER:
4 Q Inaddition to these projects we've 4 Q Can you explain to the Court a little
5 talked about, were there other projects that the 5 bit about Falls Church's water system in Fairfax
6 City did with respect to its water service in 6 County and how it worked and what you thought of
7 Fairfax County? 7 it?
8 A Just like | said, all of the projects 8 MR. RAPHAEL.: Objection. It calls for a
9 are in Fairfax County. 9 narrative.
10 Q Can you name some of the projects in 10 THE COURT: I'msorry. What was the
11 general for the Court? 11 question.
12 A The -- all the McLean improvement, 12 MR. HOLZHEIMER: 1| asked for him to
13 Fairfax County, the Chesterbrook area in Fairfax| 13 describe for the Court as background a little bit
14 County. The Tysons Corner, Dunn Loring, 14 about the water system within Fairfax County and
15 Merrifield in Fairfax County. 15 how he viewed the system.
16 Q Was the Lee Highway water line project | 16 THE COURT: Describe the background of
17 also in Fairfax County? 17 the Falls Church water system in Fairfax County
18 A In Fairfax County. 18 and what?
19 Q Was the Arlington Boulevard project also| 19 MR. HOLZHEIMER: And what his opinions
20 in Fairfax County? 20 were of the system.
21 A Yes. 21 THE COURT: I'msorry. | don't
22 Q And the Haycock Road project? 22 understand the last word of what you're saying.
Page 1228 Page 1230
1 A Yes. In Fairfax County, too. 1 MR. HOLZHEIMER: And what his opinions
2 Q The Arbor Lane booster pump station 2 were of the water system within Fairfax County.
3 project? 3 THE COURT: Of the Falls Church water
4 A Yes. That is for fire protection in 4  system?
5 Fairfax County. 5 MR. HOLZHEIMER: Yes, Your Honor.
6 Q And the Scotts Run pumping station? 6 THE COURT: Now, Mr. Raphael.
7 A Yes. 7 MR. RAPHAEL: My objection is that calls
8 Q Okay. And without all of these 8 for a narrative, the question there. It's just a
9 improvements, was the City's water service within | 9 narrative. That's not a proper question.
10 Fairfax County adequate before the improvements? 10 THE COURT: What difference does the
11 A Yes. 11 question make? That was -- the quality of the
12 Q Okay. And how much did all these 12 service or the system, they are not at issue.
13 various improvements cost that we just discussed? | 13 MR. HOLZHEIMER: Your Honor, | was only
14 A Overall, I would say, since | have been 14 offering it to show that the City's system at the
15 with the City, the cost of the improvements was | 15 time was adequate. That it was -- that these
16 about $35 million. 16 improvements were done to an adequate system
17 Q And at the time, if the City was 17 because of the necessity for higher demand, higher
18 required to run its water system without a profit, |18 density.
19 would it have made these improvements? 19 THE COURT: You can ask him that
20 MR. RAPHAEL.: Same objection, Your 20 question. You can ask him those questions.
21 Honor. 21 MR. HOLZHEIMER: Okay.
22 THE COURT: Yes, sir. 22 THE COURT: Ask him those questions, you
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1 know, seriatim. But that would be a better way of 1 to the Fairfax County Water Authority offering it
2 doing it, more efficient. 2 service?
3 MR. HOLZHEIMER: Thank you, Your Honor.| 3 A Yes, | did.
4 | will. 4 Q And did Fairfax County Water Authority
5 THE COURT: Yes, sir. 5 accept?
6 BY MR. HOLZHEIMER: 6 A 1 believe so.
7 Q Mr. Nguyen, Falls Church's water system 7 Q Did they give you payment?
8 in Fairfax County, was it adequate at the time, 8 A Yes.
9 before any of these improvements were done? 9 MR. HOLZHEIMER: Thank you, Your Honor.
10 MR. RAPHAEL: That's been asked and 10 1 have no further questions.
11 answered several times, Your Honor. 11 THE COURT: All right. You're going to
12 THE COURT: Well, he's just -- that's 12 have cross-examination?
13 step number 1 for the rest of the questions. 13 MR. RAPHAEL: | will.
14 That'sall. 14 THE COURT: Why don't we take just a few
15 THE WITNESS: Yes. It was adequate 15 minutes.
16 before all the capital improvements. 16 MR. RAPHAEL.: Thank you, Your Honor.
17 BY MR. HOLZHEIMER: 17 THE COURT: All right. 5 minutes.
18 Q And for all these capital improvements 18 (Whereupon, a recess was taken between
19 you talked about, and some of them we didn't get 19 11:28a.m.and 11:49a.m.)
20 into detail for, why did the City do these capital 20 THE COURT: All right. Mr. Raphael.
21 improvements? 21 Cross-examination.
22 A To have the system more reliable. To -- 22 MR. RAPHAEL: Thank you, Your Honor.
Page 1232 Page 1234
1 for better service. For better fire protection. 1 THE COURT: Yes, sir.
2 Q Was there -- was the concern of growth 2 CROSS-EXAMINATION
3 anissue for the City in making these 3 BY MR. RAPHAEL:
4 improvements? 4 Q Good morning, Mr. Nguyen.
5 A Canyou say it again? | -- the 5 Can you explain what the concept of pay
6 question. 6 as you go means in the context of the -- of a
7 Q Sure. 7 water utility.
8 A Repeat the question, please. 8 MR. HOLZHEIMER: Objection, Your Honor.
9 Q Sure. Was future demand a concern for | 9 Beyond the scope.
10 the City in making these improvements? 10 THE COURT: Well, he was the director.
11 A Yes. Yes. 11 1don't think it's an improper question. Besides,
12 Q And when you talk about future demand, |12 he testified specifically as to the need to
13 what do you mean by future demand? 13 construct various improvements for the benefit of
14 A The future -- the demand is the increase | 14 the system and how those decisions would not have
15 of density of our service area. 15 been made unless there were a return on investment
16 Q Okay. Mr. Nguyen, | want to turn your |16 to the City.
17 attention to back in 1997, May of 1997. Do you |17 So | think this is within the scope.
18 remember receiving correspondence from Fairfax| 18 Objection overruled.
19 County Water Authority regarding service to its |19 BY MR. RAPHAEL:
20 new headquarters? 20 Q Do you remember the question,
21 A Yes. | remember that. 21 Mr. Nguyen?
22 Q And at the time, did you issue a letter 22 A The pay as you go?
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1 Q Yeah. What does it mean? 1 A Yes.
2 A Meaning if you implement the capital 2 Q So -- and that's been true, has it not,
3 improvement project, then you pay cash. 3 that Fairfax County customers have comprised the
4 Q Right. And the cash you pay is raised 4 vast majority of the City's water customers since
5 by the fees and rates that you charge to your 5 the 1950s.
6 customers for the water system, right? 6 A Yes.
7 A You have two ways. Either you take the 7 Q Okay. And so most of the money that the
8 money from the fees and availability fees, your 8 City raises from commaodity charges come from
9 local facility fees, to pay that, or you have to 9 Fairfax County ratepayers, right?
10 issue bonds, pay for new bonds. 10 A Well, but the -- | recall that the fees,
11 Q Right. And is it true, Mr. Nguyen, that 11 the collection of the fees, availability fees,
12 during the history of the Falls Church water 12 local facility fees happened in 1972.
13 system, to your -- to the best of your 13 Q Yes.
14 understanding, the City has tended to fund 14 A So--
15 improvements on a pay-as-you-go basis through cash| 15 Q And those availability fees are charged
16 rather than through bonds, correct? 16 to new customers --
17 A Yes. 17 A Yes.
18 Q Okay. And when it has issued bonds, 18 Q -- wherever they want to connect in the
19 those bonds have been repaid from monies from the | 19 system, correct?
20 water system, correct? 20 A For the new customers only.
21 A | believe so. 21 Q Right. And have there tended to be more
22 MR. HOLZHEIMER: Object. Lack of 22 new customers in Fairfax County or in Falls
Page 1236 Page 1238
1 foundation, Your Honor. 1 Church?
2 THE WITNESS: | believe so. But | 2 A Just like I said, 92 -- 99 percent of
3 don't-- 3 the water system improvement is in Fairfax County.
4 THE COURT: Objection overruled. He 4 Q Right. So most of the availability
5 should be able to answer these questions. 5 fees, then, since 1972 have actually been paid by
6 THE WITNESS: | don't work on the 6 Fairfax County customers, right?
7 finance. 7 A Yeah. Fairfax County new customers.
8 BY MR. RAPHAEL.: 8 Q Yes. And the purpose of that is to buy
9 Q Okay. 9 into the system, right?
10 A So-- 10 A The purpose of that is for the capital
11 Q And-- 11 improvement.
12 A -- 1 don't know much about that. 12 Q Right.
13 Q [I'msorry. 13 A The financing of the big projects.
14 Now, Falls Church has operated a water 14 Q Inorder to make the water available to
15 system in -- outside of its jurisdiction since 15 new customers. That's why it's called an
16 before 1950, correct? 16 availability fee, right?
17 A 1don't recall the exact year. But | 17 A Yes.
18 think it is 1954, '55, something like that. 18 Q Okay.
19 Q Okay. And you're aware that the 19 A Availability fee is for that.
20 population that is served by the Falls Church 20 Q Allright. And the availability fee is
21 Water system is comprised by about 92 percent of| 21 computed on a different basis, is it not, from the
22 customers who live in Fairfax County, right? 22 commodity charge?
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1 A It's completely different. 1 A Yes.
2 Q Itis completely different. That's 2 MR. HOLZHEIMER: Objection, Your Honor.
3 exactly right. 3 He's asking for -- offering an inconsistent
4 Now, when -- at the time that you headed 4 statement. There's been no inconsistent
5 the water system in Falls Church, am I correct 5 statement.
6 that you belonged to the American Water Works 6 THE COURT: Obijection overruled.
7 Association? 7 BY MR. RAPHAEL.:
8 A I'mamember of that. Until I retire. 8 Q Now, despite your knowledge of the
9 Q You're still a member. 9 M1 manual, Mr. Nguyen, you would not consider
10 A No, no. | can't afford to be -- 10 yourself an expert in utility rate making,
11 Q Allright. I'm sorry, you were a member 11 correct?
12 until -- 12 A I'm not expert because we have a finance
13 A Yes. 13 director. We have the, you know, finance
14 Q -- you were a member of AWWA until you |14 department.
15 retired. 15 Q Right.
16 A 1 dropped all kind of memberships. 16 A Sol'm--
17 Q Allright. And would you agree with me 17 Q You don't claim expertise in rate
18 that anyone who works in the water industry should |18 making, do you?
19 know the AWWA's M1 manual? 19 A No.
20 A Yes. 20 Q Okay. And even though you're not an
21 MR. HOLZHEIMER: Objection, Your Honor.| 21 expert in utility rate setting, am | correct that
22 THE WITNESS: They should. 22 vyou understand that there's a difference between,
Page 1240 Page 1242
1 THE COURT: Sir? 1 number 1, how you calculated rate of return for
2 MR. HOLZHEIMER: Objection, Your Honor.| 2 purposes of setting the water rate, on the one
3 Lack of foundation. Calls for speculation. 3 hand, and, number 2, whether you take that money
4 THE COURT: Well, he's a member of the 4 and transfer it out of the water system into the
5 AWWA. 5 general fund?
6 MR. HOLZHEIMER: But he's asking that he | 6 You recognize that distinction, correct?
7 speculate and offer an opinion as to everybody in 7 A Yes. Butnot clearly.
8 the water industry, whether or not they should 8 Q Allright. Do you remember when | asked
9 join. 9 you that question in your deposition:
10 THE COURT: Well, why don't you rephrase | 10 "Question:" -- this is page 99,
11 that question. 11 line 8 -- "Do you understand that there are
12 BY MR. RAPHAEL: 12 different questions presented by, number 1, how
13 Q You are familiar with the M1 manual, 13 you calculate the rate of return and, number 2,
14 correct? 14 whether you take that money and transfer it out of
15 A Yes,sir. 15 the water fund to the general fund? Do you
16 Q And you believe that that is a leading 16 recognize those as separate questions?
17 industry source, right? 17 "Answer: Yes."
18 A Yes. 18 A Yes. Right.
19 Q And when I asked you the question in 19 Q Allright. That was your testimony,
20 your deposition about whether anyone in the 20 correct?
21 industry should know the M1 manual, you agreed 21 A Right.
22 that that was true, didn't you? 22 Q Now, during the time that you oversaw
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1 the water system for Falls Church, am | correct 1 before?
2 that the City had a practice of transferring 2 A Yes.
3 money, which it called a return on equity, from 3 Q Okay. Now, this exhibit has been
4 the water system to the general fund? 4 admitted into evidence. And it reflects the
5 A | don't understand clearly your 5 percentage of the return on investment from the
6 question. 6 water fund to the general fund as a percentage of
7 Q Okay. I'msorry. I'll try to slow down 7 the water fund's operating revenues.
8 alittle bit. 8 Do you see that?
9 During the time that you oversaw the 9 A Yes.
10 water system for the City of Falls Church, isn't 10 Q Allright. And am I correct,
11 it true that the City had a practice of 11 Mr. Nguyen, that, during the time that you served
12 transferring money from the water fund to the 12 asthe general manager of environmental services,
13 general fund, calling it a return on equity? 13 the ROI or ROE was under 20 percent?
14 A Yes. 14 A One year is about 25 percent, 2000.
15 Q Okay. And during the time that you ran 15 Q When did you leave the position?
16 the water system, you were aware that money from| 16 A 2000.
17 the water fund was being used to help balance the |17 Q In2000?
18 City's budget? 18 A Uh-huh.
19 A | have noidea. I didn't work on the, 19 Q Allright. In fiscal year -- these are
20 you know, the City's budget overall. 20 for fiscal years now. So in fiscal year 2000 --
21 Q Okay. But do you remember when | asked | 21 A Yeah, | mean 1999.
22 you that question in your deposition, page 170, 22 Q You leftin'99?
Page 1244 Page 1246
1 line 12? 1 A | stepped down.
2 "Question: Were you aware at the time 2 Q You stepped down in 1999.
3 you worked and ran the water system, that money | 3 A Yes.
4 from the water fund was being used to help balance 4 Q Okay. So for fiscal year 1999, the
5 the City's budget? 5 return on equity was under 20 percent, correct?
6 "Answer: Yes." 6 A Yes.
7 A | thought I misunderstood about the 7 Q Allright. Andam I correct,
8 department budget now instead of the overall 8 Mr. Nguyen, that at the time you served as the
9 City's budget. 9 general manager of environmental services, you
10 Q Okay. You were given an opportunity to | 10 believed that a percentage of ROI of 38 percent or
11 correct your deposition, were you not? 11 more was too high to be taken?
12 A I didn't know that. I'm sorry. 12 A That's my personal thought. But the
13 Q Allright. You didn't make any 13 decision of how much is not in my department.
14 corrections to your deposition, did you? 14 Q Right. It wasn't your decision, but you
15 A No, | didn't. 15 thought 38 percent would be too high, correct?
16 Q Mr. Sapp, can we bring up, please -- I'm 16 MR. HOLZHEIMER: Objection, Your Honor.
17 sorry, Mr. Nguyen, my friend here is Ken Sapp. 17 Asked and answered.
18 And | may refer to him as Mr. Sapp or Ken from |18 THE WITNESS: | believe so.
19 time to time. 19 THE COURT: That's all right.
20 Mr. Sapp, would you bring up Plaintiff's 20 BY MR. RAPHAEL.:
21 Exhibit 3.6, please. 21 Q Okay. Infact, Mr. Nguyen, isn't it
22 Mr. Nguyen, have you seen this exhibit 22 true that you thought a return on equity as high
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1 as 39 percent of operating revenues would be 1 money-making machine?
2 absolutely outrageous? 2 A Well, the reason | mentioned about the
3 A If the return on equity is too high, 3 golden goose, money-making machine is not because
4 then the cost of the operation would be high. 4 we got the free system and we just sat there and
5 Q My question, sir, was, isn't it true 5 waiting for the money coming in. That's not the
6 that you thought a return on equity of 39 percent| 6 point.
7 would be absolutely outrageous? Your words. | 7 What | meant is the City owns a very
8 A Yeah. | think so. 8 well-designed system. The beauty of the system
9 Q Okay. Around 1999 or 2000, the City 9 s, if you have a power shutdown at the Washington
10 Manager for Falls Church was Hector Rivera, |10 Aqueduct, it doesn't matter, you can get water
11 correct? 11 from McMillan Treatment Plant. So you still have
12 A Yes. 12 water.
13 Q And you became aware that Mr. Rivera |13 If you have a power outage at our main
14 wanted to transfer as much as 60 percent of the |14 pumping station, you still okay. You go
15 operating revenues of the water system to the 15 Washington Aqueduct to switch you from second
16 general fund as a return on investment, correct? | 16 level to third level with high pressure. Then you
17 A | don't recall what the percentage. 17 bypass the main pumping station.
18 Q Allright. 18 In year 2000, Y2K, we installed the
19 A He worked very closely with the finance | 19 backup generators just in case if something
20 director, not with me. 20 happened to the computers, blackout the City. And
21 Q Do you remember when I asked you that| 21 we still have the power to supply water.
22 question in your deposition, page 240, line 3: |22 And Y2K, we didn't have any problem.
Page 1248 Page 1250
1 "Question: Do you recall that the City 1 Nothing happened.
2 Manager Rivera, that he wanted to transfer 2 Q Mr. Nguyen, that wasn't my question,
3 60 percent of the water system revenues to the 3 sir.
4 general fund? 4 My question was, isn't true that at the
5 "Answer: Yes." 5 time you were at the City --
6 MR. HOLZHEIMER: Objection, Your Honor.| 6 A Well --
7 Relevance. 7 Q Excuse me, Mr. Nguyen. You need to let
8 THE COURT: Objection overruled. 8 me finish my question, and I'll let you finish
9 THE WITNESS: Yes. 9 your answer, okay.
10 BY MR. RAPHAEL.: 10 At the time that you were the general
11 Q Allright. That was your testimony, 11 manager for City in 1999, you considered the water
12 right? 12 system a money-making machine. Yes or no?
13 A Right. 13 A Just as | said, the system is not easy
14 Q And you thought that 60 percent was way 14 money-making. It's not easy money. The City
15 too much, correct? 15 spent a lot of money and effort to build the
16 A Yes. But I was not the decision-maker. 16 system.
17 Q Right. It wasn't your decision? 17 Q lunderstand that. But, again, sir,
18 A No. 18 that's not my question.
19 Q Right. And am I correct, sir, as of 19 MR. HOLZHEIMER: Mr. Raphael, please let
20 1999, when the return on equity was still under 20 him explain his answer as you requested.
21 20 percent of operating revenues, even at that 21 THE COURT: I'm sorry.
22 time you believed that the water system was a 22 MR. HOLZHEIMER: Mr. Raphael asked him
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1 and he's explaining, and | don't think it's 1 what I said.
2 appropriate for Mr. Raphael to interrupt him. 2 BY MR. RAPHAEL.:
3 THE WITNESS: Yeah. | tried to answer | 3 Q Allright. Why don't we show you what
4 your question. 4 you wrote.
5 MR. RAPHAEL.: With all due respect, he's| 5 Mr. Sapp, please, would you bring up
6 not answering the question. 6 Plaintiff's 19 at page 39 of 286.
7 THE COURT: Well, he's entitled 7 Okay. Mr. Sapp, show the prior page.
8 initially to a yes or no. And if he wishes a 8 All right. Mr. Nguyen, you recognize
9 further explanation, he can obtain it. If he 9 this, do you not, as the minutes of the Utility
10 doesn't, then you can do that yourself. 10 Committee meeting from May 19th, 1999?
11 Mr. Holzheimer. 11 A Yes.
12 MR. HOLZHEIMER: Yes, Your Honor. |12 Q And you prepared this document, did you
13 THE COURT: Objection overruled. 13 not?
14 Restate the question. Just listen to 14 A 1did.
15 the question and answer it. If you need to 15 Q Allright. If we could, now, Mr. Sapp
16 explain something, Mr. Holzheimer will give you | 16 turn the page, please. And, for the record, I'm
17 that opportunity. Don't you worry. 17 showing you CITY-FOIA2 003124.
18 THE WITNESS: Thank you, Your Honor. | 18 Mr. Sapp, would you highlight
19 THE COURT: Yes, sir. 19 paragraph 4 and all three bullets -- paragraphed
20 BY MR. RAPHAEL: 20 numbered 4 and all three bullets below it. All
21 Q Mr. Nguyen, my question is, isn't it 21 right.
22 true that when you were the general manager for |22 Mr. Sapp, would you please highlight the
Page 1252 Page 1254
1 the City of Falls Church with supervision over the 1 third bullet.
2 water system in 1999, you believed that the water 2 Okay. This memorandum reflects your
3 system at that time was a money-making machine? | 3 recommendations concerning whether to sell the
4 Yesorno. 4 water s