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VIRGINIA:
IN THE CIRCUIT COURT FOR FAIRFAX COUNTY

_____________ X
FAIRFAX COUNTY WATER
AUTHORITY,
Plaintiff : Civil Action No.
VS. : 2008-16114

CITY OF FALLS CHURCH,

Defendant

Fairfax County Circuit Court
4110 Chain Bridge Road

Fairfax, Virginia 22030

September 14, 2009
VOLUME 1

The parties met, pursuant to the notice of
the Judge, at 10:17 a.m.

BEFORE: THE HONORABLE R. TERRENCE NEY
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1 APPEARANCES: 1 PROCEEDINGS

2 On Behalf of the Plaintiff: A

3 STUART A. RAPHAEL, ESQ. 3 THE COURT: Good morning. Fairfax

4 PATRICIA M. MOODY, ESQ. 4 County Water Authority against City of Falls

5 Hunton & Williams, LLP 5 Church. Are the parties ready?

6 1751 Pinnacle Drive, Suite 1700 6 MR. RAPHAEL: Good morning, Your Honor.

7 McLean, Virginia 22102 7 Yes, sir. Stuart Raphael for Fairfax Water.

8 (703) 714-7463 8 THE COURT: We must have had some

9 sraphael@hunton.com 9 confusion as to everything we were going to do. |
10 10 thought the only thing we were doing today is the
11 On behalf of the Defendant: 11 motion in limine filed on behalf of the City with
12 ALEXANDER "SANDY" THOMAS, ESQ. 12 regard to excluding Fairfax Water's expert
13 RICHARD D. HOLZHEIMER, JR., ESQ. 13 witness, Christopher Woodcock.
14 BRENT R. GARY, ESQ. 14 | then understood that, from
15 REED SMITH, LLP 15 Mr. Raphael's letter to my law clerk of September
16 3110 Fairview Park Drive, Suite 1400 16 the 3rd, that Mr. Thomas would like to be heard on
17 Falls Church, Virginia 22042 17 the City's motions in limine to exclude any
18 (703) 641-4276 18 statements by the City Council and its staff,
19 athomas@reedsmith.com 19 excluding evidence of the City's past water rates
20 20 or water fund transfers to the general fund.
21 ALSO PRESENT: Charles Murray, Fairfax County Water | 21 Mr. Raphael then wrote, "Accordingly, |
22 Authority; John Tuohy, City of Falls Church 22 also enclose courtesy copies of Fairfax Water's
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1 EXHIBITS 1 briefs in opposition to those two motions."

2 EXHIBIT NO. RECEIVED| 2 We did not receive and we do not have

3 PLAINTIFF'S 3 those two briefs, nor did we have Mr. Thomas'

4 2 Map of the area of service 163 4 briefs with regard to those matters.

5 64 Statements by the City of Falls 5 I'm happy to hear them this morning, but

6 Church to Fairfax Water 166 6 I'll have to hear it cold, because | haven't had

7 73 Fairfax County Water Authority 7 the benefit of the briefs.

8 invoice history maintained by 8 Yes, sir.

9 City of Falls Church 166 9 MR. RAPHAEL: Yeah. That's --
10 10 THE COURT: And I don't find any fault
11 11 with counsel. It's just there's a lot going on.
12 12 MR. RAPHAEL: | understand, Your Honor.
13 13 With the Court's permission, we would like to
14 14 proceed today with the motions and the trial. We
15 15 have a lot of witnesses here. And I think we can
16 16 finish this week if we can get started.
17 17 THE COURT: Well, we're going to have --
18 18 we're set for 2 weeks. And because of a variety
19 19 of scheduling problems, we're going to just be
20 20 doing the best we can. We just have lots of --
21 21 lots of time constraints.
22 22 | didn't think we were doing anything
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1 except for the motions today. And as a result, 1 okay with that?
2 I've got some things in the back that will haveto | 2 MR. RAPHAEL: Yes, sir.
3 be attended to. 3 THE COURT: All right. Now, how would
4 Here's what we're going to do. We're 4 you like to proceed? Do you want to proceed first
5 going to go until 3:00 today. Tomorrow we're 5 on your motion in limine with Mr. Woodcock, and
6 starting at 9:30. But counsel can be here as 6 then -- again, I'll be glad to take the other two
7 early as 9:00. We may be able to start that 7 without the benefit of briefs, if you don't mind.
8 early, but I've got an appointment at 8:00. 8 I'll leave it to your discretion.
9 Tomorrow we have to adjourn at 4:00 because | 9 MR. RAPHAEL: That's --
10 teach law at George Mason on Tuesdays. 10 MR. THOMAS: I think that's fine, Judge.
11 On Wednesday we'll start at 9:00, 11 MR. RAPHAEL: That's fine with us, Your
12 perhaps at 8:30, so we can catch some of this time| 12 Honor. | will be asking for the rule on
13 back. But on Thursday we're going to have to 13 witnesses. | will defer to the Court's discretion
14 adjourn at 4:00, because | have to give a lecture | 14 as to when the best time is to --
15 to the Federal Bar Association in Alexandriaat |15 THE COURT: Inasmuch as some of the
16 5:00, and it's going to take at least an hour to 16 issues that will be raised in the motions are
17 get down there at that time of day. 17 going to be -- | mean, everything is wound up in
18 On Thursday we'll start at 8:30, or 9:00 18 the substance of this case, it seems to me that
19 at the latest, seeing how we're doing. Then we 19 the witnesses should be excluded at this point.
20 have to be flexible with our time. Generally we |20 All right?
21 don'tsit past 1:00 on Thursdays because of Friday| 21 Those persons in the courtroom other
22 motions. Obviously we will not sit on Friday. 22 than the party representatives at counsel table,
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1 Next week, we'll start on Monday at 1 would you please rise -- who are going to testify.
2 9:00. We'll go to 4:00. Tuesday we'll start at 2 Let's see. One, two, three, four -- all
3 9:00 and we'll go to 4:00. Wednesday, we'll startf 3 right. Ladies and gentlemen, you all are going to
4 at 9:00 and we'll go till 5:00. Thursday, 9:00 4 have to wait outside until called to testify in
S5 until 1:00. 5 this matter. The reason for this rule is so that
6 I think that should give us enough time. 6 your testimony is based upon matters within your
7 1 mean, this case is -- is really not all that 7 personal knowledge as opposed to anything you
8 complicated for everybody. 8 might hear in the courtroom.
9 MR. RAPHAEL: That's right. 9 Please don't discuss this case while
10 THE COURT: | mean, you all know more| 10 you're waiting to testify. And even more
11 about it than | do. But from looking at the 11 importantly, don't discuss it after you've
12 papers and having been involved in it, it doesn't | 12 testified with anyone who may be waiting to
13 seem to me it's all that complicated. 13 testify. That could cause real problems and
14 MR. RAPHAEL: And we're down --it's | 14 affect the sanctity of the trial we're having.
15 just Count V. 15 All right. We'll try to get to you as
16 THE COURT: Only on the constitutional | 16 soon as we can. But you can tell, with the issues
17 issue. That's correct. 17 presented here, it's going to take some time. So
18 Yes, Mr. Thomas. Do you wish to be 18 you'll have to be patient.
19 heard, sir? 19 All right. Thank you very much.
20 MR. THOMAS: Not on the issues we're |20 MR. RAPHAEL.: Thank you, Your Honor.
21 talking about right now, Judge. 21 THE COURT: Yes, sir.
22 THE COURT: All right, sir. Everybody |22 All right. Mr. Thomas.
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1 MR. THOMAS: Thank you, Judge. Sandy | 1 MR. THOMAS: And what Mr. Woodcock wants
2 Thomas representing the City of Falls Church. 2 todo is come in and offer a contrary opinion.
3 As the Court knows, we have brought a 3 They can call it a policy opinion. They can call
4 motion in limine. 4 it what they want. But it is a contrary opinion
5 THE COURT: Right. 5 to that that's established by the Virginia Supreme
6 MR. THOMAS: Our motion to strike the 6 Court.
7 expert designation of plaintiff's expert. 7 And so | think the harm, frankly, is
8 THE COURT: And I've read your pleadings | 8 that it would be highly prejudicial to the City to
9 and I've read the responsive pleadings. Let me 9 have Mr. Woodcock come in and sort of -- with a
10 ask you these questions. Obviously Mr. Woodcock| 10 disguised legal opinion, which is this is what
11 cannot be permitted to state in his opinion what 11 municipalities should not do, when the Virginia
12 the City of Falls Church is doing is illegal or 12 Supreme Court has very clear law that says
13 improper. 13 municipalities can do that. Judge, | don't
14 I mean, I think even Mr. Raphael agrees 14 think --
15 with that. | shouldn't say even Mr. Raphael. | 15 THE COURT: I'm able to make that
16 believe in his papers he makes clear he agrees 16 distinction, though. | mean, really, have faith
17 with that. But what if Mr. Woodcock were to 17 inme, Mr. Thomas. | can figure out when he's
18 testify that this is the way it's done in every 18 stepping over that particular line.
19 jurisdiction in the United States insofar as the 19 And | thought that his distinction was
20 charges and how they're used by the municipality, |20 sort of even a little more narrower, depending on
21 but the City of Falls Church does it differently? 21 whether or not you -- we talk about the return on
22 That doesn't make it illegal. 22 equity principle, the utility method of rate
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1 | guess what I'm saying, since it's not 1 making, enterprise fund, these kinds of
2 ajury trial, what is the harm of hearing 2 distinctions that, again, they may be very
3 Mr. Woodcock's history lesson as to the way other 3 interesting, but, ultimately, | just don't see
4 jurisdictions do it? But the fact that Falls 4 how -- if | were to say everything Mr. Woodcock
5 Church does it differently -- I'm not even 5 has testified to the Court will accept
6 suggesting Falls Church does do it differently, 6 100 percent, that's the end of the case, because
7 because the papers that you filed suggest that the 7 it's not the end of the case unless what Falls
8 way Falls Church, the City does it is very similar 8 Church is doing -- and | can't imagine there's
9 to many jurisdictions throughout the Commonwealth,, 9 going to be a great deal of dispute about what
10 not to mention other jurisdictions in the United 10 Falls Church is actually doing -- runs afoul of
11 States. 11 the law.
12 But even if it weren't, unless it's 12 MR. THOMAS: | think that's fair except,
13 running afoul of the law, specifically the 13 again, Mr. Woodcock's opinion, on page 23, for
14 Constitution, what -- wouldn't it be more 14 example, of his report says -- and it's quite
15 efficient just to hear what he has to say? 15 absolutist -- it says no community should charge
16 MR. THOMAS: No. It wouldn't. And 16 more than the cost of service to provide water.
17 here's what I think is the missing component in 17 THE COURT: That's his opinion, though.
18 the way the Court has framed the issue. And that 18 MR. THOMAS: It is his opinion. And the
19 s the Virginia Supreme Court itself has said, 19 problem -- and of course | credit the Court's
20 without ambiguity, that a municipality can profit 20 ability to distinguish between him coming in and
21 from its operations of its utilities. 21 offering a legal opinion versus something else.
22 THE COURT: Right. 22 The problem is that the opinion that he is
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1 offering is flatly contrary to Virginia law, and 1 locality are an exercise of police power or a tax.
2 it shouldn't be offered in the first place. In 2 That's all that line of cases deals with.
3 other words, I think we need to back the analysis | 3 THE COURT: Right.
4 up to the very beginning. 4 MR. THOMAS: And I understand the Court
5 He's already offered an opinion -- he's 5 understands that.
6 already authored, | should say, an opinion thatis | 6 I think that this is an issue we can and
7 totally inconsistent with Virginia law. 7 we should resolve at this juncture. The only gate
8 Judge, it's no different than if a 8 through which the plaintiff can, or at least says
9 plaintiff wanted to come into this court in a 9 that it can offer Mr. Woodcock's opinion is
10 personal injury case and say | want to put onan |10 through this holding out exception gate. And I --
11 expert witness who is going to testify that even |11 | appreciate that that's -- that there's some
12 though the plaintiff contributed to her injuries 12 complexity to that issue. But, again, | think
13 in this case, she should still be able to recover 13 that's something that we should resolve now.
14 from that defendant. 14 Because, absent the application of that gate --
15 THE COURT: Right. 15 that's the pivot point for the whole effort on the
16 MR. THOMAS: She should still be able to| 16 part of the plaintiff to offer Mr. Woodcock's
17 recover. Because I can tell the Court -- I'm an 17 testimony.
18 expert and I can tell the Court, really the policy |18 Well, what they say is, well, because
19 interms of allocation of fault is better if 19 this McMahon line applies, and, again, | agree
20 plaintiffs in that situation can recover from 20 with, I think, with the Court's representation, it
21 defendants in that situation. 21 doesn't apply. Not its representation. But it
22 That would never come in. Now, | 22 doesn't apply because it's only applied to in-town
Page 15 Page 17
1 appreciate the court versus jury distinction. But 1 orin-city residents.
2 it never -- it would never come in because 2 THE COURT: Uh-huh.
3 Virginia law is very clear; we're a contributory 3 MR. THOMAS: But their approach is,
4 negligence state. 4 well, because this McMahon line of cases applies,
5 This is no different at all, Judge. 5 well, then Mr. Woodcock should be able to offer
6 It's no different at all. That's what 6 his opinion that that -- those charges by Falls
7 Mr. Woodcock wants to come in and say as a matter| 7 Church are a tax. And they're a tax because the
8 of policy, which again, it's just a -- it's a 8 City, quote, holds itself out as a utility
9 stalking horse for a legal argument. But it's a 9 provider.
10 legal argument that's been resolved in Virginia. 10 That's, as | said, that's the pivot
11 THE COURT: Well, Mr. Raphael probably |11 point that then they say we then can offer
12 disputes that. Or, put differently, he believes 12 Mr. Woodcock's testimony because the City holds|
13 it's been resolved differently. We have the two 13 itself out.
14 competing lines of cases. But, you know, one 14 THE COURT: But isn't the first question
15 does, if | read them correctly, address the 15 you're going to ask on cross-examination is that,
16 treatment of residents versus the treatment of 16 with regard to the holding out, that there's a
17 nonresidents. 17 distinction between residents and nonresidents?
18 MR. THOMAS: That's the McMahon line of | 18 MR. THOMAS: | am now.
19 cases. 19 THE COURT: Well, no, but I mean --
20 THE COURT: Right. 20 MR. THOMAS: Of course.
21 MR. THOMAS: Which deals exclusively 21 THE COURT: -- that's the challenge to
22 with whether charges levied on residents by a 22 his testimony insofar -- of course | don't know
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1 what he's going to testify factually. | haven't 1 deposition. His analysis applies regardless of
2 read his deposition. 2 whether this is extraterritorial charges and rates
3 MR. THOMAS: Right. 3 orin-territorial charges and rates.
4 THE COURT: But insofar as legally, you 4 THE COURT: Did you question him or
5 could sit down and look out the windows and the | 5 attempt to question him as to the distinction
6 door and say he can testify all he wants, it has 6 drawn by the decisions in the Commonwealth of
7 nothing to do with what's going on here, because | 7 Virginia?
8 these are services being offered to nonresidents, 8 MR. THOMAS: 1did. I did. And with
9 and that falls within the rubric of the different 9 respect to the decisions in the Commonwealth of
10 line of cases and is plainly legal in the 10 Virginia, for example, the Attorney General
11 Commonwealth of Virginia. 11 opinion that we've cited to the Court and we've
12 MR. THOMAS: Well, I could make that 12 attached to our bench brief, he'd never seen it.
13 argument. And we have made that argument to the| 13 So, again, | think asking Mr. Woodcock
14 Court. 14 about the interpretations -- his interpretations
15 But the problem is this. Whether the 15 of Virginia law is one thing. Whether he can
16 holding out exception applies -- and it doesn't. 16 testify about an opinion, what they characterize
17 Whether the holding out exception applies or it 17 asapolicy opinion, which is contrary to those
18 doesn'tisn't a question for Mr. Woodcock. It's 18 holdings of Virginia law, is another matter.
19 not a question for a nonlegal expert witness. 19 THE COURT: Uh-huh.
20 Okay? That's the avenue that the 20 MR. THOMAS: And the only way that the
21 plaintiff wants to use in order to get 21 plaintiff tries to bridge between those two is by
22 Mr. Woodcock's testimony in. 22 attempting to apply this McMahon line of cases and
Page 19 Page 21
1 And, again, | think this is a threshold 1 then turning on the holding out exception as
2 issue that the Court can determine now. Andthat | 2 saying, well, that holding out exception is going
3 s, this exception doesn't have anything to do 3 to equalize, right, the City of Falls Church with
4 with this case. And that's a legal analysis. 4 Fairfax County with respect to whether it's
5 That's not a question of fact. And it's not a 5 properly exercised its police power in the County.
6 question -- because obviously we do provide 6 That's the only way that they get into
7 service outside of our City limits. Andwe have | 7 the place or get to a place where Mr. Woodcock is
8 for decades. 8 offering an opinion about whether this is a tax or
9 But that's not a question for expert 9 not.
10 testimony. It's a legal determination that the 10 And, again, | appreciate the Court's
11 Court can make now. If the Court resolvesthat |11 ability to discern between whether he's offering a
12 legal determination the way I believe it should 12 legal opinion or not, but that's really not my
13 resolve that legal determination, Mr. Woodcock |13 point. My point is the opinion, no matter how you
14 can't come in and testify, because what he wants | 14 characterize it, is contrary to Virginia law. And
15 to offer is an opinion that's contrary to a long 15 we can weave through all of the orange cones that
16 line of Virginia cases, all of which I think we've | 16 the plaintiff has set up here in order to get to
17 cited to the Court. 17 that place, but the one cone it can't get past is
18 THE COURT: Is Mr. Woodcock -- | mean,| 18 this holding out exception, which I know we've
19 when he was examined at his deposition, is he 19 Ilaid this out in our papers to the Court -- that
20 going to make the distinction or say there is no 20 is--
21 distinction between residents versus nonresidents?| 21 THE COURT: Explain to me again exactly
22 MR. THOMAS: That's what he said in his | 22 how the holding out exception works.
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1 MR. THOMAS: The holding out exception| 1 service outside of its boundaries can refuse to
2 isavery simple and narrow thing. It providesan | 2 provide service. And if it can refuse to provide
3 exception to the general rule that a locality 3 service, has it done so on some utility-based
4 providing service outside of its boundaries need | 4 reason.
5 not provide service to anyone who wants it. 5 Again, that is not our case. We are not
6 So the holding out exception is -- 6 in that place.
7 provides an exception to that rule, which says, if | 7 THE COURT: You mean the City cannot
8 you provide -- if you hold yourself out as a 8 refuse to provide services? If someone says we
9 utility providing service extraterritorially, if 9 would like to hook up to your water, you say,
10 you hold yourself out that way, then you can't 10 well, it's all the way out in Herndon. It's too
11 refuse, key word there, you cannot refuse to 11 far for us.
12 provide service but for a utility-based reason. 12 MR. THOMAS: If the holding out
13 That'sit. That's as far as it goes. It's an 13 exception had been adopted by the Virginia Supreme
14 exception to that rule. 14 Court, which it has not, its application would
15 The City of Falls Church, as it relates 15 come up in a context where the City of Falls
16 to this case, the City of Falls Church hasn't 16 Church provides service outside of its boundaries,
17 refused to provide service to anyone. It hasn't 17 in some particular area outside of its boundaries,
18 refused to provide service to anyone. What the |18 and it has hooked up with one customer, and
19 plaintiff wants to do is take that exception and 19 another customer -- and the perfect example of
20 elevate it to something that it most definitely is | 20 this is the Town of Rocky Mount case that we cited
21 not, which is some kind of rule that says that if |21 to the Court. The City of Falls Church provides
22 you hold yourself out as providing utility service |22 service outside the -- it has hooked up service to
Page 23 Page 25
1 extraterritorially, well, then you're a public 1 one customer here, and another customer says, hey,
2 utility for all purposes, and you've got to 2 you've got to hook up to me too. You've got to
3 provide that service at cost, and moreover, you 3 hook up to me too.
4 are then judged in a way equal with the locality 4 The general rule in that setting, as |
5 where you're providing that service in terms of 5 mentioned a moment ago, the general rule in that
6 whether the rates and charges that you impose are 6 setting is that a municipality providing utility
7 levies, which would be a proper exercise of the 7 service outside of its boundaries has no
8 police power of the locality, or whether they're 8 obligation to hook up to anybody except, except if
9 taxes. 9 it holds itself out in that area as providing
10 The problem is very simple. Falls 10 service.
11 Church doesn't have any police power in the County| 11 And if it holds itself out in that area
12 of Fairfax. It doesn't have any police power. So 12 as providing service, then it can't refuse to hook
13 that whole McMahon line of cases, as | think the 13 up this guy over here. It can't refuse to hook up
14 Court observed a moment ago, that whole McMahon 14 this guy over here in the absence of a
15 line of cases very sensibly applies only to 15 utility-based reason for not doing it.
16 instances where the locality itself has imposed, 16 Okay? So that's -- that's the way this
17 either as a proper exercise of its police power, 17 holding out exception comes up. It is most
18 on its own citizens, a levy or a fee, or whether 18 definitely not a doctrine. It's an exception. So
19 that levy or fee applied on its own citizens is 19 it has to be an exception to something. Itis
20 actually a tax. 20 definitely not a doctrine that does what the
21 Okay. So the holding out exception, it 21 plaintiff says that it does, which is, once you --
22 only asks whether a municipal utility offering 22 once you hold yourself -- this is their theory,
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1 notthe law. But once you hold yourself out as 1 that because the City of Falls Church offers to
2 providing service as a utility outside of your 2 sell water outside the City boundaries, it cannot
3 boundaries, well, then you're a public utility for 3 refuse if anybody says we want your water? Can he
4 all purposes, and you've got to provide your 4  testify to that?
5 services at cost. That's what Mr. Woodcock wants| 5 MR. THOMAS: | think he would be
6 tosay. We sort of get into the Woodcock world 6 arriving at a legal conclusion if he were to
7 where no municipality should provide service, 7 testify to that. | can't -- | myself can't reason
8 water service in any way except at cost. 8 away that that's anything but a legal conclusion.
9 But what they say this holding out 9 Allright?
10 exception means is that if you come in thereand |10 Even if it is something other than a
11 you provide service and hold yourself out as 11 legal conclusion, Judge, it's totally irrelevant.
12 providing service extraterritorially, then you've 12 This is not a case about the City of Falls Church
13 got to provide that service at cost. 13 refusing service to anyone.
14 And this regime about -- within the 14 THE COURT: What your position is, it's
15 McMahon line of cases, about whether what you're| 15 a case about the City of Falls Church having
16 actually doing is a proper exercise of police 16 surplus water which it is offering for sale, and
17 power or is it a tax, well, then that applies to 17 if people want to buy it, then they can sell it at
18 youtoo. Okay? That's not what the holding out |18 profit and use it for their general fund, et
19 exception says, Judge. 19 cetera, et cetera, et cetera, falling within that
20 And I realize that we sort of have to 20 other line of cases, the Mount Jackson line of
21 go, you know, in this circuitous route to come 21 cases.
22 back to -- to come -- I'm sorry -- but to come 22 MR. THOMAS: That's correct. That's
Page 27 Page 29
1 back to the question of whether Mr. Woodcock 1 correct. Butldon't-- 1 don't think we -- |
2 should be permitted to testify. But I think we 2 don't think we can, and as a matter of law, should
3 sort of have to go down -- we have to go through | 3 be in a place where the question is does the
4 that odyssey in order to arrive back at the place 4 holding out exception apply because the City can't
5 where the only way that Mr. Woodcock -- 5 refuse service to anyone. That doesn't take us
6 THE COURT: Doesn't Mr. Woodcock then| 6 anywhere. That doesn't lead us to any place in
7 have to testify that the City, in offering service 7 this case that is relevant to the outcome on the
8 beyond the City limits, is unable to refuse 8 question of whether our rates and charges are
9 service if anybody wants it? 9 constitutional.
10 MR. THOMAS: He -- 10 It doesn't, for the simple reason that
11 THE COURT: Doesn't he have to say that?| 11 the case isn't about what the holding out
12 MR. THOMAS: He could testify -- 12 exception applies to. It's not about that. It's
13 THE COURT: | mean, from your point of | 13 not about whether the City is --
14 view. Not necessarily from Mr. Raphael's. To fit |14 THE COURT: Well, if the -- if the Court
15 within the holding out exception. 15 were to find that the City of Falls Church is not
16 MR. THOMAS: Well, let me -- I'll answer | 16 holding itself out to other areas of Fairfax
17 the question. Let me take it one step back. 1 17 County as the provider of water, isn't that the
18 don't think he can testify anything at all about 18 end of the inquiry as far as you're concerned? If
19 the holding out exception. That's a legal 19 they're not holding out, then they fall within the
20 doctrine. If he comes in and testifies -- 20 non-holding out line of cases, and what they're
21 THE COURT: WEell, we'll see how the City| 21 doing with their money is entirely proper?
22 of Falls Church works. Is he going to testify 22 MR. THOMAS: 1 think that's true. My --
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1 my only -- my only problem with that approach is | 1 And | also think that Fairfax Water has
2 that we -- we have no reason to be having a 2 acharter enabled by the Water and Sewer
3 discussion about the holding out exception inthe | 3 Authorities Act where it wouldn't be in a place to
4 first instance. Because this is not a case about, 4 go offer service, for example, in Fauquier.
5 like Rocky Mount was, it's not a case about 5 THE COURT: But Falls Church is able to
6 whether the City of Falls Church has refused to 6 offer services.
7 provide service to anyone. That's the only time 7 MR. THOMAS: ltis. Itis, under
8 the holding out exception actually comes into 8 15.2-2109 of the Virginia Code.
9 play. 9 THE COURT: So it's not operating under
10 So again, | think what we have, we're 10 the same constrictions as Fairfax Water.
11 at-- I think it's a threshold issue, really, for 11 MR. THOMAS: It is most definitely not.
12 the Court. And I think it has, you know, alotto |12 It is most definitely not. That is a key
13 do with what kind of evidence comes in and what |13 distinction. It is most definitely not. And
14 doesn't come in. And, you know, | -- I do agree | 14 that's why it lands, Your Honor, in these cases
15 with the Court that it can -- it can separate out 15 that we've cited to the Court that say, look, a
16 between, you know, improper legal opinion offered 16 Virginia municipality that is providing service
17 by Mr. Woodcock and other sort of policy-based |17 outside of its boundaries can profit from that
18 opinion. 18 service. Can profit from that service.
19 But, again, my -- my complaint, really, 19 That authority does not say, and this
20 is that we need to take a step back from that, 20 much I suspect is obvious, but that authority does|
21 because Mr. Woodcock has in his -- page 3 and 21 not say a Virginia municipality providing service
22 page 23 and throughout his report, his opinions, |22 outside of its boundaries can profit from its
Page 31 Page 33
1 all of them, where he's actually offering 1 water service sold to nonresidents except where it
2 opinions, are based on this idea, without any 2 holds itself out as the utility provider. That is
3 ambiguity, that a city cannot profit from its 3 not the State of Virginia law.
4 water utility. That's the heart of his opinion. 4 So | think the opinion, again, the
5 And my fundamental problem is that Virginia law 5 opinion that Fairfax Water wants to bring in, as a
6 says something totally different from that. 6 threshold matter, Mr. Woodcock's view of the
7 THE COURT: Right. 7 world, that municipal utilities shouldn't profit
8 MR. THOMAS: And so having Mr. Woodcock| 8 from their service, shouldn't profit from water,
9 come in and offer testimony about something that 9 because water is essential to life, that opinion
10 is-- that is resolved in the law -- 10 runs headlong into the applicable authority here.
11 THE COURT: Your view of the law would 11 We can debate all day long whether the McMahon
12 be that Fairfax Water operating as a public 12 line applies. | don't think there is a debate
13 utility cannot profit. But if it chose to offer 13 about whether the holding out exception applies.
14 water to the citizens of Fauquier County, perhaps 14 But for Mr. Woodcock to be able to come
15 it could. 15 inand offer an opinion that runs right into Mount
16 MR. THOMAS: I'm not sure | agree with 16 Jackson and its progeny I think is improper.
17 that, and here's why. | think if we went and 17 Again, | analogize it to somebody coming in and
18 looked at the Virginia Water and Sewer Authorities | 18 saying, gee, that plaintiff ought to be able to
19 Act, we would see that Fairfax Water, like other 19 recover.
20 water and sewer authorities around Virginia, are 20 THE COURT: Thank you. Let me hear from
21 statutorily prohibited from doing that. In other 21 Mr. Raphael. Thank you, Mr. Thomas.
22 words, | don't think we'd even get to that place. 22 Yes, sir.
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1 MR. RAPHAEL: Good morning, Your Honor., 1 is doing that's at issue.
2 | think there are two things going on with this 2 MR. RAPHAEL.: That's right. And so --
3 particular argument. One is whether Woodcock 3 so | think the motion in limine should be denied
4 should be allowed to express a particular opinion 4 for that reason. That he can testify on numerous
5 orstatement at trial. The other issue is the 5 things that are relevant. And he shouldn't be
6 overarching issue in the case, what is the law 6 categorically excluded. And if we get to -- if |
7 that applies to this. 7 ask him a question that would be impermissible --
8 THE COURT: And I raised that. That 8 Mr. Woodcock, isn't it true that Virginia law says
9 came from me as opposed to Mr. Thomas. 9 X -- there would be an objection. It would be
10 MR. RAPHAEL: Right. I would like to 10 sustained.
11 respond to both. 11 I'm not going to ask him that. And he's
12 THE COURT: Absolutely. 12 not going to testify about what Virginia law is.
13 MR. RAPHAEL: With regard to the issue 13 So the motion in limine with regard to that issue
14 of whether Mr. Woodcock should testify, your 14 should be denied.
15 original instinct was dead on. What Mr. Thomasis |15 I do want to respond to the lengthy
16 talking about is a very small segment of what 16 argument that you've heard from Mr. Thomas on the
17 you're going to hear from Mr. Woodcock. Andwe |17 underlying law here. These are the same
18 tried to lay out at page 2 of our brief all of the 18 arguments, Your Honor, that were raised at the
19 things he's going to talk about. This is a very 19 demurrer stage in March. And Judge Thacher heard
20 small part of it. 20 Mr. Thomas's arguments then, and he wrote a very
21 So from the standpoint of judicial 21 significant opinion denying the City's demurrer
22 efficiency, you can't -- he can't be excluded from 22 and saying that if the facts are as we allege,
Page 35 Page 37
1 saying anything. He's got a lot of stuff that 1 that the Court couldn't say, as a matter of a law,
2 we're not even discussing here that he's going to 2 that what the City is doing is not
3 talk about. 3 unconstitutional.
4 For example, he has studied the 4 We've spent the last 6 months preparing
5 financial system of the City of Falls Church, and | 5 the case for trial. We're ready to go. And |
6 I'm using him to summarize what the financial 6 think -- | suspect that however the Court decides
7 transfers have been and that sort of thing. It's 7 this case, it's going to go up to the Supreme
8 clearly permissible for him as an expert to do. 8 Court. We're ruling on what is a very important
9 That wouldn't be excluded if they won this motion.| 9 issue in Virginia. And | think it's important
10 So | think from the standpoint of 10 that the record be complete in order to facilitate
11 judicial efficiency, it makes little sense to try 11 not only this Court's determination of what the
12 to reach some kind of categorical ruling before 12 law is, but the Supreme Court's as well.
13 you've even heard what he has to say. So | think |13 Now, with regard to the issue of what
14 that the motion should be -- 14 law does apply here, it's true that we have cited
15 THE COURT: | looked at, on page 2 of 15 the McMahon line of cases, and we think it does
16 your memorandum, all of the things that he was | 16 apply here. The McMahon line of cases doesn't
17 goingto. And it seemed to me -- that's why | put |17 draw the clear distinction that the City claims it
18 it to Mr. Thomas that way -- as more of a history |18 does. There is nothing in there that says, by the
19 lesson in general as to what other people do, and |19 way, this rule doesn't apply if the City provides
20 specifics with regard to what Falls Church does, |20 service outside of its jurisdiction. The cases
21 which probably is not going to be a great deal of |21 don't address that issue.
22 dispute. It's the legal effect of what the City 22 What they say -- and this is consistent
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1 with all of the opinions from -- almost all of the 1 testimony on that. It's not for -- most of the
2 opinions | should say from the Attorney General 2 people in Fairfax County who are served by the
3 and Circuit Courts about what a municipality has | 3 City, it's not a feasible alternative.
4 to do when it sets a fee. The fee has to be based 4 I do want to address the two cases that
5 on the cost of service. 5 the City hangs its hat on, the Rocky Mount case
6 If it results in an improper -- in a 6 and the Mount Jackson case.
7 revenue generating device, then it's no longer a 7 These cases are not on point. Here is
8 fee for service; it's a tax, and it's invalid 8 why. Let's start with Mount Jackson. That was
9 under the Virginia constitution. 9 the earlier case. In that case the Town had
10 Mr. Thomas wouldn't dispute, | don't 10 entered into a contract with one -- a single user
11 think, that if our -- if the plaintiff here were a 11 for water service outside the Town. And the Town
12 Falls Church citizen, that the citizen could bring | 12 then reneged and said, you know what, we think
13 this claim. He's only arguing -- he's arguing 13 this contract was ultra vires. The Supreme Court
14 essentially that as a resident -- or a business in 14 said no, no, no, a town does have the power under
15 Fairfax County, they don't have standing to make |15 Virginia law to enter into a contract like this to
16 the same claim. But one of the interesting things | 16 provide service to a single user.
17 about this case that you're going to hear is that 17 And because the Town doesn't have any
18 the rates that are charged by Falls Church are the |18 obligation to provide service, it can negotiate
19 same to in-city people and out-of-city people. 19 the price that it wants.
20 And on the face of it, it looks like that -- it 20 In the course of that opinion there was
21 suggests that everything might be hunky-dory. Buf 21 dictum saying that a town can take into
22 the reason it's a problem is because it's a high 22 consideration matters of pecuniary benefit and
Page 39 Page 41
1 rate which has built into it an amount that 1 profit. It's that dictum that the City hangs its
2 results in a huge subsidy to the general fund. Of | 2 haton.
3 course that only benefits City taxpayers. 3 The next case was Mount Jackson. What
4 But getting back to my original point, a 4 happened there was you had a Wal-Mart locating in
5 Falls Church citizen could come in here and sue 5 the County, outside of the Town of Rocky Mount.
6 the City under the McMahon line of cases, and if | 6 And the Town of Rocky Mount entered into an
7 the facts are as we think we're going to prove, 7 arm's-length contract with the Wal-Mart to provide
8 the fees would be struck down. 8 sewer service. Then along came a fast food
9 So why should Fairfax Water be 9 restaurant and wanted to set up shop next-door to
10 disenfranchised from making the same argument? |10 the Wal-Mart. The Town said we're going to charge
11 This is our extraterritorial tax point. It's 11 you this high connection fee to do that. The fast
12 actually much worse if a County resident can't 12 food restaurant said whoa, whoa, whoa, you have an
13 challenge what the City is doing because a County | 13 obligation to provide service at the same price.
14 resident has no political representation in the 14 You can't do that.
15 City of Falls Church. That's the Robinson case we | 15 The Supreme Court said no, no. This is
16 cited, that said that the reason -- sorry, 16 where the holding out doctrine came into play.
17 extraterritorial taxes are particularly -- 17 The Town hadn't established a service area where
18 THE COURT: Why can't a County resident | 18 the Wal-Mart was located, it had no obligation to
19 get its water from Fairfax Water? 19 provide service to the people next-door to the
20 MR. RAPHAEL.: Because -- you're going to| 20 Wal-Mart, and it could negotiate at arm's length
21 hear why. Almost all of them are way too far from| 21 the contract with a particular user.
22 aline to feasibly connect. You're going to hear 22 That's entirely different from what this

11 (Pages 38 to 41)



Page 42 Page 44
1 case involves. This case involves a city 1 this case.
2 providing service in a very large area in Fairfax 2 But then Judge Horne went on to say the
3 County. It's something like 20 -- 30 square 3 cost of service principle still applies, because
4 miles. It's provided service for decades. It -- 4 the Town was providing service generally to these
5 the City can't pick and choose who its customers 5 folks in Loudoun County. And because the Town
6 are. 6 couldn't justify a cost differential for the
7 Mr. Thomas explained to you what the 7 hundred percent surcharge, he struck down the
8 holding out doctrine was, and | agree with what he| 8 charge, and ordered the Town to redo it. They're
9 said, except | disagree that it only applies to 9 in the process of redoing it now.
10 the issue of whether you can deny service. It 10 We also cited --
11 actually goes on to say you have to treat those 11 THE COURT: Whereby they will equalize
12 customers just like your own customers. That's 12 the charges between the Town residents and the
13 what the holding out doctrine is. Any cost 13 Loudoun County residents?
14 differential has to be based on a cost of service 14 MR. RAPHAEL.: 1 believe they've done a
15 differential. 15 cost of service study. | believe they're going to
16 We'll talk about the utility method of 16 come up with a cost differential to charge a
17 accounting and how the rate of return can be 17 higher rate to Loudoun County customers than to
18 considered a part of how you set rates for 18 Town customers.
19 outside-city customers. That's going to be part 19 THE COURT: Because it costs more to
20 of the testimony that you're going to hear. 20 provide the service further from the Town's
21 This doctrine was applied in Giordano, 21 facility?
22 the decision by Judge Horne earlier this year, 22 MR. RAPHAEL: And I can't speak to the
Page 43 Page 45
1 where the Circuit Court of Loudoun County said -- | 1 facts of that case. | don't have personal
2 that was the case, Your Honor, where the Town of | 2 knowledge of it. But in theory, certainly, if
3 Leesburg was charging about a hundred percent 3 there's a cost differential, you can charge a
4 surplus on water and sewer service to customers 4 higher price to out-of-town customers.
5 who lived in Loudoun County. About 25 percent of| 5 That's where this idea of the in-town
6 their customers were in Loudoun County, compared, 6 customers benefiting from having built the system,
7 to Falls Church, where 92 percent of their 7 that's where it comes into play; that the in-town
8 customers are in Fairfax County. 8 customers can get the benefit of a lower --
9 So the out-of-town residents in Giordano 9 hypothetically they can get the benefit of a lower
10 sued the Town, saying you don't have a legitimate | 10 rate that they pay for water service.
11 basis to impose this 100 percent surcharge onus. |11 But the idea of an enterprise fund is
12 Now, Judge Horne, in his opinion, which 12 the money stays in the fund. You don't take a big
13 we've submitted to the Court, ruled that the case 13 chunk of it and take it out of the water system
14 didn't involve an extraterritorial tax because the 14 and put it into the general fund.
15 total revenues that were raised from both the 15 This is why, I think we said in our
16 in-town and out-of-town customers were what was | 16 brief concerning the Woodcock motion in limine,
17 needed to run the system. There was no surplus 17 what -- what you're going to hear at trial today
18 profit transferred to the general fund. 18 and this week is going to be very consistent with
19 He says this, it's page 3, | believe, of 19 the idea of a town earning a benefit from the fact
20 the opinion. It says this is not a case where 20 that it has built a water system. And we're not
21 there's an excess charge masquerading as a tax. 21 denying that here. If Falls Church wanted to
22 So to that extent, Giordano is very different from |22 benefit, it could theoretically have a lower rate
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1 for its in-city customers than its out-of-city 1 and out-of-city customers.
2 customers. It's chosen not to do that. It's 2 I think it is an unfair characterization
3 chosen to apply the same rate. You're goingto | 3 of Mr. Woodcock's report to say that he has lots
4 hear testimony as to what that means. It means | 4 and lots of other things to talk about as -- by
5 that they've built in a huge hidden surplus that S way of expert opinion that don't have anything to
6 they annually transfer from the water fund to the| 6 do with what I'm complaining about. Because that
7 general fund. And it has a huge effect on their | 7 is not the case.
8 general budget. It drops their property tax this | 8 I think if the Court looks at page 3 of
9 year 6 cents on the mill rate of $1.07. In past 9 his report, he lists six -- | believe it's six.
10 years it's been over 30 cents on the tax rate. 10 Itis. Six areas of summary for the opinions that
11 It's huge. 11 he intends to offer. The first such area isn't
12 This brings me back to where | started 12 expert opinion. It's just a compilation of
13 with regard to the overarching legal issue here, |13 gathering facts. As he said in his deposition, my
14 and that is, we won this issue on demurrer. That| 14 skills that | brought to bear for number 1 were
15 doesn't mean we're going to win at the end of the) 15 that I could read.
16 trial. But we're -- Judge Thacher said put on 16 The rest of those categories that he
17 your case. And we're ready to do that. 17 intends to offer expert opinion on, that is to say
18 THE COURT: | understand that. 18 items 2 through 6 in his own summary, they all
19 MR. RAPHAEL: And you need a full 19 hinge on this question about, you know, can a
20 record. You need to hear the evidence. But 20 municipality profit from the sale of water. That
21 getting back to how we started this inquiry. 21 isright at the heart of all of them.
22 Woodcock has got a lot he's going to talk about |22 Andso | -- | -- I don't think it's a
Page 47 Page 49
1 that is totally unrelated to this motion. So the 1 fair characterization to say that he's got -- this
2 motion in limine should be denied, and we should| 2 is sort of a footnote to Mr. Woodcock's expert
3 just -- let's get to it, let's get to the 3 testimony. Itisnot. Itis fundamental to it.
4 evidence. 4 Itis essential to it.
5 THE COURT: Okay. Thank you. 5 THE COURT: The citizens of Falls Church
6 MR. THOMAS: Can I respond? 6 are not complaining that the City is charging them
7 THE COURT: Yes, sir. 7 too much for water for the reasons Mr. Raphael
8 MR. THOMAS: Just briefly, Your Honor. | 8 explained? We shouldn't have to pay that much
9 A couple of points, Judge. The -- 9 money? | mean, they're not the plaintiff in this
10 Fairfax Water has, over the years, complained 10 case.
11 bitterly about the prospect of a rate 11 MR. THOMAS: They are not the plaintiff
12 differential, which is the solution that | believe |12 in this case. And so -- so I'm -- whether they
13 Fairfax Water just suggested to the Court for 13 are or whether they aren't, I'm not aware of a
14 resolving this question about, well, can the City |14 lawsuit brought by any citizens of Falls Church.
15 actually profit. 15 THE COURT: I'm not either.
16 And as I've said, they have complained 16 MR. THOMAS: And I think the Court
17 bitterly about this notion of a rate differential 17 raises a good point. Mr. Raphael argues, well --
18 for years, going back to 2003 when it first came |18 THE COURT: | mean, if it's the same
19 up. And I believe if the Court looks in their 19 rates charged to the citizens as charged to the
20 amended complaint, it will see that it complains |20 noncitizens, and it's a rate which is not
21 about the City having even floated the idea of 21 justified because the monies are being raised for
22 charging a rate differential as between in-city 22 purposes other than running the utility, one would
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1 think that a citizen would have as much standing 1 But it -- those -- those cases don't
2 tochallenge it as -- a resident as a nonresident. 2 say -- and they would have to, in order for the
3 MR. THOMAS: One would think so. And 3 plaintiff to proceed -- they don't say, well, you
4 were one in that situation, then | think the 4 know, if you've got somebody outside of any kind
5 McMahon line of cases might have some application.| 5 of ambit in which you can apply your police power,
6 And | think it's -- | think it's an 6 outside of any kind of range where you could apply
7 improper reading of that line of cases to say, 7 your police power, well, then, you can hook into
8 well, we should have every -- we should be able to 8 this McMahon line of cases and you can hoist onto
9 hook into that line of cases, just like a Falls 9 the City this reasonable correlation requirement.
10 Church resident should be able to hook into that 10 There's no authority that stands for
11 line of cases, too. 11 that proposition.
12 That's not what those cases stand for. 12 Now, what they try and say is the
13 It's not what those cases stand for. And the 13 mechanism that hoists this reasonable correlation
14 simple reason that it's not what those cases stand 14 onto the City of Falls Church -- in derogation of
15 for is because the question that's asked in those 15 all of the Mount Jackson and Rocky Mount line of
16 cases is, on the one hand, is this a proper 16 cases -- what they say that sort of hooks the City
17 exercise of the police power of this locality, 17 into this is this holding out notion. Which,
18 right, in letting this fee or this charge. Is it 18 again, Your Honor, it does not apply in
19 a proper exercise of that locality's police power. 19 circumstances -- it's never been considered by the
20 Orisitatax. Orisitjusta fee ora 20 Supreme Court of Virginia in circumstances other
21 charge -- a tax disguised as a fee or a charge. 21 than is there a basis for a refusal to provide
22 And in asking that question, the 22 service. Isthere a basis for a locality that is
Page 51 Page 53
1 analysis comes down to is there a reasonable 1 engaged in providing service, making a profit, is
2 correlation between the fee and the service 2 there a basis for saying I'm going to serve you
3 provided. That makes sense. That makes sense 3 but not you.
4 when you're asking that question in the context, 4 So, Judge, I think this is -- it's a
5 inthe only context that these things come up, 5 totally fundamental issue. | don't think this
6 which is police power proper exercise, or tax. 6 issue was resolved as the plaintiff thinks it was
7 The City of Falls Church has no police 7 resolved on demurrer.
8 power in Fairfax County. It hasn't tried to 8 I think that we are right at the
9 exercise any. It would, I suspect, have a problem 9 intersection where the Court can say, you know,
10 ifithad. So we are outside of that line of 10 can this McMahon line of cases apply? Should it
11 cases. 11 apply? And if that's the case -- if it's not the
12 | think it's fair to say that if a 12 case that that line of cases applies, well, then
13 resident of the City of Falls Church did have a 13 Mr. Woodcock, with this totally fundamental and
14 problem with the City's rates, equal rates between |14 absolutist view that municipalities should provide
15 County and City, and wanted to make a claim about| 15 water at cost, it doesn't come in.
16 whether those rates and charges are really an 16 So we ask the Court to strike the
17 improper exercise of the police power, a levy or 17 designation and exclude his testimony.
18 charge improperly imposed by the City pursuant to | 18 THE COURT: WEell, there is a divergence
19 its police power, or a tax, | suppose that it 19 in the two line of cases. And Fairfax Water
20 would do that, it could do that through this line 20 asserts that one line of cases makes it clear that
21 of cases that the plaintiff wants to avail itself 21 the rates must be based for the cost of services
22 of. 22 and not be based on matters which amount to a tax
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1 because they're providing for services other than | 1 MR. THOMAS: | understand.

2 the water services, and that would be an improper, 2 THE COURT: Okay?

3 taxation upon a nonresident of the City. 3 MR. THOMAS: Yes.

4 The City on the other hand states that 4 THE COURT: All right. Now, sir.

5 itis selling this water, it's applying the same 5 MR. THOMAS: Now, we did have, for our

6 rates, and it's proper to do so. And there's no 6 part, two additional motions in limine. And |

7 Virginia law to the contrary. Indeed, Virginia 7 appreciate that the Court is hearing those cold.

8 law permits the City to make a reasonable return,| 8 THE COURT: I'm ready to go.

9 particularly given the fact that it has -- it is 9 MR. THOMAS: Okay. The first, Your
10 the one who's built the water system and is 10 Honor, is a motion in limine that we have brought
11 providing the water to these various customers. |11 to preclude the plaintiff from introducing various
12 It seems -- Judge Thacher's ruling in 12 statements of City Council members and
13 this case with regard to this particular issue is 13 statements -- hearsay statements in minutes of the
14 simply that there is a case or controversy 14 City Council.

15 presented, but he has not ruled which line of 15 THE COURT: Didn't we have a tangential

16 cases govern the result of this case. And | -- | 16 issue involving Fairfax County on this very point?

17 just don't believe that the Court is in a position | 17 MR. THOMAS: We certainly did.

18 at this point to state it's one way or the other, 18 THE COURT: And cities and governments

19 without hearing more of the facts of the case. 19 speak through their resolutions and laws.

20 Insofar as Mr. Woodcock is concerned, of |20 MR. THOMAS: Yes, we did. And that's, |

21 course especially since this is a bench trial, the |21 think, a fair account.

22 Court would rather err in having evidence 22 THE COURT: Did I not rule that way?
Page 55 Page 57

1 presented than in excluding it altogether and 1 MR. THOMAS: Youdid. You did. So --

2 having this case have to come back for a second 2 THE COURT: I'll hear from Mr. Raphael,

3 trial. 3 but | can't imagine why | would rule differently

4 And looking at the testimony that's 4 on this particular point.

5 being offered, a lot of it seems to me is 5 Yes, sir.

6 undisputed factually. A lot of it is somewhat of 6 Isn't this just inviting mischief, to

7 ahistory lesson perhaps. A lot of it might be 7 say, well, I did vote yes, but frankly, between

8 what other people do, which probably is not all 8 you and me, et cetera, et cetera, et cetera?

9 that relevant. 9 MR. RAPHAEL: That's not what we're
10 Insofar as his opinions, however, if 10 going to be offering, Your Honor. 1 think this
11 they get from facts to in his opinion, this is the 11 one is premature too, because the City hasn't
12 way it should be done, then I look at that as -- 12 identified any of the evidence they're trying to
13 astreading into areas of legal opinion, which 13 exclude. They want some kind of categorical
14 would be plainly impermissible. And I'm counting| 14 ruling in the abstract.

15 on Mr. Thomas to raise the red flag should that 15 Let me talk about the kinds of things --

16 happen. 16 THE COURT: They don't want the

17 So I'm going to permit Mr. Woodcock's 17 testimony of the City Council persons, and they
18 testimony subject to those advisories. The City's |18 don't want, | guess, handwritten minutes or notes
19 exception to the Court's ruling is noted. Really, |19 of the meetings?

20 what I'm saying, Mr. Thomas, | just think it's 20 MR. RAPHAEL.: | don't have handwritten
21 premature for me to carte blanche kick him outat |21 notes of meetings. If | can address, Your

22 this point. 22 Honor --
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1 THE COURT: Hang on a second. Am | 1 orresulted in -- was the equivalent of, say, 20

2 correct in that? 2 cents on the tax rate.

3 MR. THOMAS: It's two categories. 3 These are statements of fact. These are

4 Videotapes of City Council members which the 4 not -- | am not offering any statements -- | will

5 plaintiff would like to play. 5 not offer any statements in my case in chief to

6 THE COURT: Right. 6 show what an ordinance means or what the

7 MR. THOMAS: City Council members 7 legislature intended when it passed something.

8 sitting up at the dais, which is to say Falls 8 That's not what we're offering.

9 Church local politicians sitting up at the dais 9 So | think, again, it's premature to

10 talking about whatever individually they think. 10 rule in the abstract. You need to see the

11 THE COURT: Right. 11 evidence and consider it as it comes in. You

12 MR. THOMAS: And then minutes of the 12 can't rule any statement, no matter what it is, is
13 City Council meetings which capture the same thing| 13 inadmissible for any purpose.
14 but on paper, just to say, local politicians just 14 THE COURT: Well, why can't | rule that
15 talking about what they think. 15 statements of members of City Council and minutes
16 THE COURT: Okay. I'd forgotten about 16 taken during meetings -- we could -- there would
17 the videotape. | remember reference to that. 17 never be an end of fighting about a law if we had
18 MR. RAPHAEL: I think you need to 18 to look behind it.
19 consider the evidence as it comes in. We can 19 MR. RAPHAEL: But, see, you're assuming
20 certainly have this debate for particular pieces 20 that I'm offering to show what a law means.
21 of evidence. But it's very unfair to us to defend 21 That's not what I'm offering it for.
22 everything in the abstract. In order to exclude a 22 THE COURT: Is that a distinction
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1 piece of evidence -- let's suppose we have some 1 without a difference?

2 minutes of a City Council meeting. Suppose 2 MR. RAPHAEL: No, it's not.

3 there's a factual statement in there. We're 3 THE COURT: You're offering it to

4 certainly entitled to offer a factual statement by 4 influence the finder of fact.

5 aCity's agent, not to show what legislation 5 MR. RAPHAEL.: If there's a statement of

6 means -- and this rule only applies if you're 6 fact made by the City Manager or the City chief

7 interpreting legislation. It doesn't mean a 7 financial officer or the Mayor, it's a statement

8 statement of fact is inadmissible just because it 8 of fact. It's not offered to show what

9 happens to be in the minutes. 9 legislation means. It's admissible. It's not
10 Moreover, the City's main argument in 10 precluded by the rule. The rule prohibits the
11 this case is it's acting in a proprietary 11 statement of an individual legislator about what
12 capacity, not a legislative capacity, when it 12 the legislature meant when it enacted something.
13 provides service outside of the City. 13 That's not what I'm offering it for.
14 THE COURT: But why are the musings or | 14 THE COURT: Can't these facts be shown
15 statements of the members of the council, how do | 15 by other methods?
16 they shed any light on this dispute? 16 MR. RAPHAEL: Maybe they can. That's
17 MR. RAPHAEL.: Frankly, Your Honor, the| 17 another reason you should wait and not rule in the
18 only statements | think we're going to get to, and |18 abstract. They're really seeking an advisory
19 we're only going to offer a fraction of what'son | 19 opinion. They haven't identified any exhibit that
20 our exhibit list, but the ones that will come up 20 they're trying to exclude. They want some general
21 will be statements of fact, for example, that a 21 sweeping ruling.
22 particular transfer one year was a certain amount |22 THE COURT: Let's do this. Let's wait
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1 until we get to it, until it's offered. But let's 1 nickel or any kind of refund. They would have had
2 also state that I'm going to be very disinclined 2 to have done very different things if they were
3 to permit any evidence of statements and/or 3 doing those things.
4 minutes made by members of the City Council, 4 The only relief they're seeking is a
5 including the Mayor. 5 declaration that the City's current rates are
6 MR. RAPHAEL: | understand. 6 unconstitutional, and I think much more
7 THE COURT: And maybe you want to 7 foundationally, the City's charter is
8 rethink that, given that. Maybe there's another 8 unconstitutional.
9 way of doing it. If you get to that point and you 9 And they seek an injunction going
10 want to offer that, then obviously I'll listen to 10 forward that the City must comply with what they
11 you, or rather like to hear a proffer. But I 11 say are the constitutional requirements for rates.
12 think Mr. Thomas has a better argument. 12 So going back --
13 MR. RAPHAEL: All I'm asking for is 13 THE COURT: What is that going -- what
14 let's take it one by one. | understand the 14 s that actually -- maybe I have to put that to
15 Court's guidance. Thank you. 15 Mr. Raphael. Because last night | was making
16 THE COURT: Okay. Thank you, sir. Yes,| 16 notes as | was going over some of these papers.
17 sir. 17 And my question for Mr. Raphael -- you don't have
18 MR. THOMAS: Against my better 18 to answer this minute but you might want to answer
19 instincts, Judge, if I can make one observation 19 ina minute -- if the Court were to completely
20 about this issue. 20 agree with Fairfax Water, what is the City
21 THE COURT: I'm basically ruling in your |21 permitted to charge? | think that's a fair
22 favor. 22 question.
Page 63 Page 65
1 MR. THOMAS: Okay. All right. Well, 1 MR. THOMAS: Right. | would like to try
2 then I won't. All right. 2 and answer -- anticipate the answer and then tell
3 We have a second -- | guess it's a third 3 the Court why I think it's wrong. But I'll wait.
4 motion in limine. And it's of a similar stripe, 4 THE COURT: Allright. No, no. But
5 Judge. And that is a motion in limine with 5 I've been thinking about that, because -- and
6 respect to what the plaintiff plans to offer in 6 Mr. Thomas just reminded me of the prior colloquy.
7 the nature of decades of evidence of the historic 7 What does the City really want? | mean, wouldn't
8 rates and charges and transfers by the City of 8 this be the ultimate advisory opinion, to say it's
9 Falls Church from its water fund to its general 9 unconstitutional, everybody go home. There must
10 fund. 10 be some specific relief sought, or an injunction
11 THE COURT: And what is your objection | 11 against, don't continue doing it this way, but
12 tothat? I mean, if that's a matter of historical 12 what? There may be some lean result where you go
13 fact. | mean, your bottom line defense in this 13 out and recompute it or something.
14 case is, so what, we're permitted to do it undera |14 MR. THOMAS: Right.
15 long line of Virginia cases. 15 THE COURT: Nobody has to answer that
16 MR. THOMAS: Correct. And their bottom| 16 question now, but it does seem to me to be very
17 line case is our current rates are 17 pertinent. Yes, sir.
18 unconstitutional. 18 MR. THOMAS: If | can make one
19 THE COURT: Correct. 19 observation on that very question. Right now, as
20 MR. THOMAS: The only relief that they |20 we stand here today, and has been the case since
21 seek -- as the Court observed a couple of weeks |21 1993, the City has a statutory -- has statutory
22 ago, they are not here seeking disgorgement of a |22 permission from the Virginia legislature to take
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1 profits from its utility fund and transfer it to 1 difference does it make?
2 its general fund. That's an act of the general 2 MR. THOMAS: 1 think it makes a
3 assembly of Virginia. It's part of section 13 of 3 difference inasmuch as --
4 the charter of the City of Falls Church. 4 THE COURT: Would it make a difference
5 THE COURT: So I have to find that 5 if they had been all done in a manner that would
6 unconstitutional. 6 be acceptable to Fairfax Water and now you've
7 MR. THOMAS: Correct. | don't think 7 changed? But if it's always been the same, what
8 that there is a way that the Court could determine, 8 difference does it make?
9 that what the City is alleged to be doing nowis | 9 MR. THOMAS: | think it makes a
10 unconstitutional without declaring the charter of | 10 difference because the City last set its rates in
11 the City of Falls Church to be unconstitutional. |11 2005. And as the Court will hear, it did so based
12 | don't think one can get there from here. 12 onavery careful analysis about whether what it
13 So very fundamentally, I think, in 13 was doing was proper.
14 response to the Court's question, | mean, I -- | 14 THE COURT: And you don't have any
15 mean, | think if Fairfax Water gets everything it | 15 quarrel with the introduction of those rates?
16 wants in this Count V, well, then we're back to | 16 MR. THOMAS: Absolutely not. They werg
17 the legislature to get our charter right, not just | 17 established by ordinance and were -- and the
18 our charter, but charters for other cities across 18 transfer of water funds to general fund is
19 Virginia. 19 established by budget resolution, and embodied in
20 THE COURT: Right. Back to the past 20 the City's comprehensive annual financial report.
21 rates. 21 So no, we wouldn't have any quarrel with
22 MR. THOMAS: On the historical rates |22 thatatall. So I think the problem I have is why
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1 question, Fairfax Water's view, and confirmed by] 1 go through the exercise of 1991 until 2005? Why
2 their expert, | think repeatedly, is that one 2 go through that exercise when the only allegations
3 dollar of transfer from the water fund of the City | 3 on the street are that our current rates are
4 of Falls Church to the general fund constitutes an| 4 unconstitutional and that our charter is
S unconstitutional tax. 5 unconstitutional? Why go through the exercise?
6 Mr. Woodcock would say, well, nobody 6 I don't think we need to go through the
7 will ever notice or it's really not that big of 7 exercise, and particularly in light of the fact
8 deal. But the theory, for it to have -- just so 8 that the relief that they're asking for is purely
9 its characteristics are clear to the Court, the 9 prospective.
10 theory from the plaintiff is, if you take one 10 Now, | think the argument that we --
11 dollar over and above indirect costs and payment| 11 that comes back is, well, there should be -- we
12 in lieu of taxes and transfer it from the water 12 should be able to establish a pattern and
13 fund to the general fund, that's a tax. All 13 practice. Well, Judge, we've got our current
14 right? 14 rates set in 2005. Pattern of practice, when
15 So it doesn't matter whether it's one 15 their theory is that one dollar of transfer is a
16 dollar or whether it's $5 million. And it doesn't |16 tax and it's unlawful, pattern and practice
17 matter whether it was done for one year or a 17 doesn't have any bearing on this case. It doesn't
18 hundred years. It doesn't matter from their -- 18 have any relevance.
19 from their own theory. 19 So that's the problem. And so we would
20 THE COURT: But why does it matter to | 20 ask the Court to preclude evidence and testimony
21 the City? | don't disagree with you. Why do you| 21 from the plaintiff about the City's historic
22 care about the historical past rates? What 22 rates.
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1 THE COURT: All right. Thank you, sir. 1 is going to be 2000 forward. And we're not
2 Mr. Raphael. Why do you all need that? 2 talking about reams of evidence. My case is going
3 MR. RAPHAEL: | think Mr. Thomas is 3 to take probably no more than a day. It's going
4 overstating how much evidence you're going to see | 4 to be very efficient. But I --
5 onthis. Butifl-- 5 THE COURT: It still should be proper
6 THE COURT: Then why don't we justtake | 6 evidence. If this has been the case all of these
7 2005 forward? 7 years, has Fairfax Water been a customer all these
8 MR. RAPHAEL: May I bring up one of the | 8 years?
9 slides to show why? 9 MR. RAPHAEL.: Yes, it has.
10 THE COURT: Yes, sir. 10 THE COURT: Why has it waited so long to
11 MR. RAPHAEL.: Can you bring up 11 file a lawsuit?
12 plaintiff's 3.5, please. 12 MR. RAPHAEL.: You're going to hear
13 We had attached this to the brief that 13 evidence about why. Number 1, there were
14 you hadn't seen. 14 discussions for years between the parties to try
15 You can't look at a particular year as 15 to work out their differences. They didn't go
16 one snapshot. What this graph shows, Your Honor, | 16 anywhere. The City sued Fairfax Water in 2007.
17 the red line shows the rates since 1995, and a 17 That case was --
18 significant thing that happened in 2002 and 2003. |18 THE COURT: So there's a lot of
19 The blue line shows the water balance -- 19 disputes. But my question is has Fairfax Water
20 the cash balance in the water fund. What you're 20 not sat on its rights? Are you sure you want all
21 going to hear testimony about is the cash balance |21 this evidence in here?
22 in the water fund and the rates that are charged 22 MR. RAPHAEL: I'm happy to take that
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1 by the City and the amount of the transfer to the 1 risk, Your Honor. The laches -- there's been no
2 general fund is an integrated whole. You can't 2 disclosure in discovery that they intend to make a
3 just look at one without looking at the other. 3 laches defense.
4 THE COURT: But why not look at all 4 MR. THOMAS: That is untrue, Your Honor.
5 three from 2005 onward? 5 MR. RAPHAEL.: I have a motion on that
6 MR. RAPHAEL.: Because we need to show 6 when we're done with this one. With regard to --
7 you -- first of all, the last rates were set in 7 we're not seeking to get back money. We're
8 2005. The evidence is going to show that the City 8 saying, going forward, the City should not be able
9 has consistently raised rates based on 9 toinclude in the rates and charges a subsidy to
10 incorporating the return on equity transfer as 10 the general fund and should not be allowed to
11 part of the rate structure. We're entitled to get 11 transfer surplus profits from the water fund to
12 that evidence in to show their custom and pattern. 12 general fund.
13 Because we're not just saying that the current 13 Your Honor asked, if the Court agrees
14 rate is wrong. We're asking the Court to say the 14 with our position, what is the City allowed to do.
15 City cannot do this in the future. To answer your 15 And the answer is quite simple. Number 1, they
16 question -- 16 can set the rates going forward on a cost of
17 THE COURT: Why do you need the past 17 service basis, like the Town of Leesburg is doing
18 rates to do that? Why can't you just say what 18 right now, after having its outside rates struck
19 they've been doing since 2005, they cannot do in 19 down.
20 the future? 20 And more importantly, if Your Honor
21 MR. RAPHAEL: Because | need to show you| 21 agrees with us on the fundamental principle we're
22 what led up to 2005. The real focus period here 22 advocating, which is this is an enterprise fund
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1 and hidden profits shouldn't be built in and 1 inwhich they've used for other purposes.
2 transferred, because that doesn't represent the 2 MR. RAPHAEL: That's what it is.
3 cost of service, if Your Honor agrees with that 3 That's -- that defines what it is. But we're
4  relief, the rates fix themselves. So we're not, 4 offering it because the City's -- the City's main
5 unlike the plaintiffs in the Giordano case, we're 5 explanation for why it charges a return on equity
6 not asking you to set a rate. We're not asking 6 s that it's compensating itself for the alleged
7 you to refund all of the excess monies we paid all | 7 risk it took in building the system. The evidence
8 these years. 8 is going to be that's just not true. The City has
9 THE COURT: Then what do you wantthe | 9 built the system on a pay as you go basis. Since
10 Courtto do? 10 92 percent of its customers are Fairfax County
11 MR. RAPHAEL: We want a declaration that| 11 customers, the Fairfax ratepayers actually paid
12 what the City is doing is wrong, and an injunction |12 for the system.
13 to stop them from doing it going forward. 13 Moreover, because the City has pocketed
14 THE COURT: Then how are they goingto |14 $58 million since 1981, they have way
15 charge their customers for their water? 15 overcompensated themselves for any arguable risk
16 MR. RAPHAEL: They set the rates every |16 So | need that piece of evidence to rebut their
17 ear, Your Honor. They can do a cost of service |17 claim that they've had risk. That part of the
18 study and come up with new rates. That's all 18 case is very short.
19 we're asking for. We're not asking for 19 So, I ask Your Honor, again, please
20 retrospective relief. 20 don't rule in the abstract until you've heard the
21 But the custom and practice, which we do 21 evidence here.
22 allege in the complaint is directly relevant to 22 THE COURT: All right.
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1 this, and I think without your hearing the 1 MR. RAPHAEL.: It would simply do
2 evidence it would be -- it would do great 2 injustice to us.
3 injustice to us to say we can't explain to youwhy | 3 THE COURT: Yes, sir. Mr. Thomas, yes,
4 the City raised the rates in 2002, in 2003, in 4 sir.
5 2004 and 2005. 5 MR. THOMAS: Just a couple of points,
6 THE COURT: You said the presentation of | 6 Judge.
7 the evidence that is displayed on this particular 7 There is no -- as | think the Court has
8 slide will only take a few moments? 8 observed, there is no claim of disgorgement here.
9 MR. RAPHAEL.: A few moments. Itis 9 The claim is that the current rates are
10 going to take a couple hours to put on this 10 unconstitutional. Pattern and practice has no
11 evidence. But I think it will be done quite 11 bearing onitatall. I'm not sure the Court just
12 efficiently. 12 heard at all what bearing it could have on it.
13 | do want to say, apart from this slide, 13 The Court is correct, Fairfax Water has
14 we're going to offer a summary of the total amount| 14 paid these rates since at least the late 1970s,
15 of return on equity that's been transferred since 15 and we have had as an affirmative defense in this
16 1981. It's a one-page summary of that. Andthe |16 case a defense of laches since our response to the
17 total amount that the City has taken as a return 17 amended complaint. The Court will hear a
18 on equity since 1981 is $58 million. 18 substantial amount of testimony from the City of
19 Now, the reason -- we're offering that 19 Falls Church on that issue.
20 for two reasons. Number 1 -- 20 | interrupted the Court. I'm sorry.
21 THE COURT: To show the difference 21 THE COURT: Then you would not want this
22 Dbetween that sum and what they've actually taken |22 evidence in just to say, sure, there it is, it

20 (Pages 74 to 77)



Page 78

Page 80

1 looks pretty bad, doesn't it. But they knew this. | 1 defense to our claim of risk.
2 They've been paying it all these years. 2 I think, fundamentally, what that --
3 MR. THOMAS: That's not this evidence,| 3 what that misapprehends is the notion of the risk.
4 Your Honor. 4 | mean, the City -- and there's plenty of
5 THE COURT: That's a piece of it. 5 authority to support this, including the case from
6 MR. THOMAS: | understand. That's not| 6 the Eastern District of Virginia and the Newport
7 this evidence. That's evidence of laches, of 7 News decision from 1977 that we supplied the Court
8 sleeping on their rights to the detriment of the 8 with -- there's good authority there and good
9 City. 9 factual evidence here, that the City's risk is
10 THE COURT: | understand. 10 that the water system is going to -- will crater.
11 MR. THOMAS: That's established ina |11 The City's risk is that the water system will go
12 very different way when compared to the relief |12 away. And it's all on the backs of the City to
13 that they waited until 2009 to seek, which is, we| 13 provide water service pursuant to the system that
14 want a declaration going forward that these rates| 14 it's spent a lot of time and effort to build out.
15 are unconstitutional. 15 THE COURT: But the heart of your
16 There is no reason -- you've got 4 years |16 evidence with regard to 2005 going forward is
17 going back to when our rates were last set. 17 going to be the rates were set based upon what was
18 There's no reason to turn this case into an 18 necessary to run this system?
19 examination of the City's rates and charges and |19 MR. THOMAS: Correct. That -- that's
20 transfers going back to 1991. There's no reason | 20 correct. And the transfers that were made from --
21 todo that. 21 and--
22 Mr. Raphael suggests, I think in 22 THE COURT: Which would include a return
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1 response to the Court's earlier question, well, 1 onequity.
2 the City would have to go do a rate study and 2 MR. THOMAS: Absolutely right. As is
3 figure out what its cost of service is. Well, the 3 permitted -- contrary to what Mr. Woodcock wants
4 Court is going to hear in this case that the City 4 to say, as is permitted by Virginia law, which is
5 actually has done a rate study, and the City will 5 tosay a profit.
6 have the only evidence on the street in this case 6 So, again, I'm delighted to hear that
7 that establishes that its rates, its current 7 the plaintiff's case is, you know, likely to take
8 rates, those that are under attack, are reasonable 8 aday orso. Butl--there's just no reason why
9 and cost based. 9 we need to go through the exercise of looking past
10 Our expert in that case happened to have 10 what is alleged to be wrong. And that is the
11 been the expert in the Leesburg case, Mr. Glenn | 11 City's current rates.
12 Watkins, and the Court will hear from him as well.| 12 THE COURT: | don't know, Mr. Raphael.
13 THE COURT: I'm sorry. What was the 13 1think he's got the better of it. | don't see
14 name of the expert? 14 how that sheds any light on this. You know, they
15 MR. THOMAS: Glenn Watkins. 15 were beating their children all these years and
16 THE COURT: All right. 16 now they're just tying them up. That's what the
17 MR. THOMAS: And, finally, Judge, justa |17 case is about.
18 word on what I think I heard was some sort of 18 MR. RAPHAEL.: Your Honor, I've got to
19 correlation between the claim of risk and the 19 have my pattern and practice evidence in there.
20 notion or the -- the claim of risk on the part of 20 If you limit me, we end up risking coming back for
21 the City and the idea that these historic rates 21 asecond trial. It's just --
22 are necessary for them to put on some kind of 22 THE COURT: You can proffer it to the
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1 court reporter. It will be part of the record. 1 transferred from the water fund to the general
2 MR. RAPHAEL.: Your Honor, please don't| 2 fund.
3 do this. This would be a huge error in -- that 3 In 2003, same thing. They were finding
4 would prevent us from showing the pattern and 4 that they were -- you see the blue line coming
5 practice has been to include the return on equity 5 down. The rate wasn't enough to cover -- they
6 in the way they set the rates. 6 were making huge transfers from the water fund to
7 Can we bring up -- can | just bring up 7 the general fund. And so they had to raise the
8 that slide again, please. 8 rate again. And the evidence will show that the
9 THE COURT: Yes. 9 reason they raised the rate was to cover the
10 MR. RAPHAEL.: 3.5. 10 transfer from the water fund to the general fund.
11 THE COURT: But if it's the current 11 You see the increasing slope in the green line.
12 rates that are being challenged, what difference |12 They did the same thing in 2004, and the same
13 does it make if everything in the past were done |13 thing in 2005. And that is -- goes directly to
14 properly or improperly? 14 our allegation that there's a pattern and practice
15 MR. RAPHAEL.: Because it's not justthe |15 here.
16 rates. It's also the cash balance in the fund, 16 The other issue is this. The City
17 92 percent of which was financed by Fairfax 17 charter was amended in 1992, '93, and '95. And
18 County -- 18 the evidence will show that, as a result of those
19 THE COURT: But you've got the cash 19 changes, which brought in the current charter that
20 balance in the fund since 2005, don't you? 20 we're saying is unconstitutional, the City's
21 MR. RAPHAEL.: Right. And I need this |21 practices changed. They were able to massively
22 evidence to show you the relationship between the| 22 increase the amount of monies that were being
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1 cash balance in the fund, the transfers to the 1 transferred from the water fund to the general
2 general fund, and the increase in the rate 2 fund. You need to hear that evidence to show why
3 designed to cover those transfers. 3 the charter led to what it -- what we're now
4 It goes to the heart of the pattern and 4 saying is unconstitutional.
5 practice claim. I need to show that what the City | 5 So I just -- I ask the Court, please
6 of Falls Church is doing is a consistent pattern 6 don't rule in a vacuum until you hear the
7 and practice of charging rates that include a 7 evidence. If it sounds like it's irrelevant at
8 hidden profit that they transfer from the water 8 the time, you can rule at the time. But please
9 fund to the general fund. 9 don't make a categorical ruling before you hear
10 THE COURT: If that's true of the 10 the evidence.
11 current rate which is being challenged, why does |11 THE COURT: I'll defer on it until it's
12 it make any difference as to the past rates? 12 offered. But my thinking is that Mr. Thomas has
13 MR. RAPHAEL: My evidence of what they| 13 the better argument.
14 did -- no one disputes that the rate now was set 14 MR. RAPHAEL: Thank you.
15 in 2005. I need to show you what led up to that. |15 THE COURT: All right. Do we have any
16 And a key part of that story is what happened in | 16 other preliminary matters?
17 2002, 2003, and 2004. 17 MR. RAPHAEL: Yes, Your Honor. | have
18 THE COURT: And what is the key part? | 18 three very brief -- three very brief motions in
19 MR. RAPHAEL: Well, in 2002, the rate 19 limine.
20 was set -- the rate was increased, and the 20 Your Honor, there was a reference
21 evidence will show it was increased in order to 21 earlier to the defense of laches. We asked an
22 cover a huge increase in the amount that was being| 22 interrogatory asking the City to disclose all the
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1 facts that support your claim of laches. And 1 notice that the City went about, because of
2 there was no mention of laches in connection with| 2 Fairfax Water's acquiescence in Falls Church's
3 Count V. I would like to show you the 3 operation throughout its Fairfax County service
4 interrogatory answer if | may. 4 area, because they acquiesced in that, the City
5 THE COURT: Do I have to rule on that 5 went about making substantial investments in its
6 now? 6 system.
7 MR. RAPHAEL: Well, it -- 7 | can read to the Court from that
8 THE COURT: | was the one who raised it. | 8 interrogatory answer. "Based on these
9 MR. RAPHAEL: You were, but I think it | 9 representations and Fairfax Water's consistent
10 was your suggestion, quite frankly, that led them |10 acquiescence since the expiration of the 1959
11 to puta lot of stuff on their exhibit list that 11 agreement, the City made significant investments
12 suggests that they're going to make a laches 12 inits water system for the purpose of serving
13 argument. And we're about to go to opening 13 customers in Fairfax County."
14 statement. I'm just saying | don't think it would |14 Your Honor, that is more than sufficient
15 be proper for them to make a laches defense when| 15 to put the plaintiff on notice as to our defense
16 we asked them for the facts supporting it in 16 of laches. That is a key defense in this case.
17 discovery, and there was no answer on Count V. |17 They -- you know, they ---they themselves --
18 They had an answer for laches with 18 THE COURT: And that applied to all
19 regard to the monopolization claims in Counts | |19 counts?
20 and Il. But the interrogatory makes it very clear |20 MR. THOMAS: This is an interrogatory
21 that's all they were answering about, and they 21 response asking that we set forth our affirmative
22 didn't add or address Count V. 22 defenses and what we -- what we rely on in
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1 It's a discovery violation, Your Honor. 1 asserting our affirmative defenses.
2 They cannot raise a defense when we asked them for| 2 THE COURT: Okay.
3 the factual support for it, and they never 3 MR. THOMAS: So thereisno -- and it is
4 bothered to answer it or update it. So | am 4 akey defense in this case. And we've asserted it
5 asking you to rule in limine that the laches 5 since the very outset. There's no reason to move
6 defense cannot stand. 6 in limine on the defense of laches.
7 And the same is true of their waiver and 7 MR. RAPHAEL: I would like to show you
8 estoppel defenses, which also their interrogatory 8 the answer, because | don't believe Mr. Thomas
9 answers did not address. 9 read all of it.
10 | have two more after that one. But 10 Could you please bring up Plaintiff's
11 that's the first one, Your Honor. 11 Exhibit 69, at page 15 and 16.
12 THE COURT: Allright. Yes, sir. 12 Okay. You'll see at the bottom of
13 MR. THOMAS: Your Honor, there is no 13 page 15 is where the answer for laches begins.
14 basis to preclude us from offering a defense of 14 Now can you go again, please, to page 16. And
15 laches in this case. We asserted laches as an 15 then show the whole -- that's fine. Show a little
16 affirmative defense from the very outset in our 16 bit more than that, please.
17 answer to the amended complaint. 17 It's clear they're talking about
18 THE COURT: What about the 18 monopolization. They're not talking about
19 interrogatory? 19 anything about having paid monies over the years
20 MR. THOMAS: Our interrogatory puts them | 20 for water fees to Falls Church. That's not
21 more than fairly on notice. I'm looking at it 21 mentioned in this answer. They're only talking
22 right here. It puts them more than fairly on 22 about monopolization.
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1 THE COURT: Well, the highlighted 1 Church.
2 matters would certainly support that contention. 2 We say here, based on their conduct, we
3 But the earlier language seems to me to be broad | 3 went about making substantial investments in our
4 enough that it would fit within the -- 4 system in Fairfax County and in the City, as a
5 MR. RAPHAEL.: The broader -- the earlier | 5 result of them having acquiesced to the City's
6 language is talking about investments the City 6 operation and as a result of them having continued
7 made in its system. It has nothing to do with 7 just keep on keeping on, which is what the
8 paying monies that are overcharges. That's a 8 testimony from them in deposition was. That runs
9 different argument they're about to make. 9 squarely into the defense of laches.
10 THE COURT: But one leads to the other, |10 They've been on notice of this for --
11 does it not? Because they made the investments |11 THE COURT: 1 think so, too. The motion
12 and then they want to reflect them in their 12 in limine with regard to laches is denied. The
13 charges to all of their customers. And Mr. Thomas| 13 exception of the plaintiff to the Court's ruling
14 s arguing Fairfax Water's been paying these 14 s preserved.
15 charges all of these years until this lawsuit was 15 MR. RAPHAEL: All right. Thank you,
16 brought. 16 Your Honor. The second one --
17 MR. RAPHAEL: But what you just said is |17 THE COURT: Does that include waiver and
18 not in that answer. And frankly, Your Honor, 18 estoppel, or is that separate?
19 until you mentioned this issue at the last hearing |19 MR. RAPHAEL: Well, | would like to show
20 we had a couple weeks ago, it's the first time | 20 you the answers on waiver and estoppel, to make
21 thought they were going to be making a laches 21 therecord, if I can. Can you please bring up
22 argument. It was not in their answer. Andthey |22 pages 13 and 14. Plaintiff's Exhibit 69. Let's
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1 didn't update it. 1 do the waiver one first.
2 I think -- if they were going to make 2 You can see they're only talking about
3 the argument -- and you're going to see on their 3 the monopolization claim here. | think it's -- it
4 exhibit list, they've got stuff going back many, 4 would be really unjust to extend this to Count V.
5 many years to show that Fairfax Water supposedly | 5 THE COURT: The thing that troubles me,
6 knew everything that the City was doing with 6 Mr. Raphael, is that this is really more lawyer
7 regard to how it set its rates and should have 7 language, | think, than -- and | say that
8 brought this claim before. That's not disclosed 8 respectfully -- than pinning down every single
9 in here. This is talking about why the City 9 area of the complaint. It just seems to me that,
10 should be allowed to continue to offer water 10 whether it's based upon monopoly or whether it's
11 service in Fairfax County, because they've made an | 11 based upon a constitutional violation or based
12 investment in doing so. It does not address the 12 upon an antitrust aspect, akin, of course, to
13 issue in Count V. 13 monopolization, that it probably was unlikely that
14 THE COURT: Mr. Thomas. 14 people were using those words back and forth for
15 MR. THOMAS: If | could, Judge. 15 the past 20 or 30 years, notwithstanding the fact
16 THE COURT: Yes, sir. 16 that there certainly was a dispute between Fairfax
17 MR. THOMAS: The allegation that Fairfax |17 Water and the City of Falls Church, or maybe a
18 Water, or the facts about Fairfax Water being a 18 dispute, a concern, disagreement, insofar as the
19 customer of the City of Falls Church are made in | 19 rates being charged.
20 the amended complaint, Your Honor. They're made| 20 But for whatever reason that dispute did
21 inthe amended complaint. That's what they say. |