
V I R G I N I A :  
IN THE CrRCUIT COURT OF FAIRFAX COUNTY 

FAIRFAX COUNTY WAFER AIJ"THORI'L*Y, 1 
1 

Plaintiff, 1 
1 

V. 1 Case No. 2008- 16 1 14 
1 

CI'I'Y OF FALLS CIIT JRCI.1, 
) 

Defendant. 1 

PALLS CHURCH'S MOTION INLINIME TO EXCLUDE 
FAERFAX WATER'S EVIDENCE OF THE CITY'S 

HISTORlC RATES AND MEMOKANIIUM IN SliPPOHT 

Comes now Defendant City of Falls Church (the "City"), by counsel, for its 

rnemorallduxn in support of  its motion to exclude evidence from PIaintifSFairfax County Water 

Authority ("I:airfilx Water") regarding historic water rates, fees or other charges collected or 

charged by the (.:ity to its customers in Fairfax County (the City's '%historic rates") and in suppo~? 

thereof states as follows: 

111 troduction 

Fairfax Water claims that the Virginia Legislature, in approving the City's Charter, 

authorized an unlawful tax, and that the City has allegedly gone about collecting that tax through 

the rates and charges from its water systcm in Fairfax County. Plaintiff wants to put an evider~ce 

of thc City's past water ratcs and charges, and its use of revenues from its water system, tooking 

back decades into the past. 'The City's historic water rates, fecs and other charges coflectcd from 

customers in Fairfax County arc not relevant to the claims of the Arnended Complaint and 

cvide~lce of them would needlessly prolong the currently scheduled two-week trial. Plainiifi's 

proposed water rate expert has conduetcd no rate study in this case. See Woodcock Dep. 169-70, 



Ex. A. Plaintiff's proposed antitrust expert admits that he does not know what the competitive 

price lcvel is for water rates in the parts of the County served by the City and he has not tried to 

determine what such a conlpetitive price might be. ,See Mayo Dep. 122-124, Ex. B. Moreover, 

I2airfax Water has expressly limited their damages claim in Count I, II and 1V to their ownjktzdre 

revenues (ie. I ' a i r h  Water's rates and charges) allegedly lost in connection with the llalstead 

project. Fairfax Water has specifically disavowed any claim for refund or disgorgement of the 

City's past historic rales. See Fairhx Water's 4:5(b)(6) Dep. 99, Ex. C. And, in Count V, 

Plaintiff alleges that the City's current water rates, fees and other charges (collectEvely, the 

City's "current ratcs") constitute invalid revenue generating devices thal are unconstitutional 

extraterritoriirl taxes; the Prayer for Relief for Count V asks for prospective declaratory and 

injunctive relief with regard to these current rates. See First Amended Complaint at 18- 19,20 Mj 

4-5. This Court should exclude evidence of the City's historic rales because it is not material to 

a determination of Count V or any other claim alleged by Fairfax Water and because my 

prc~bativc value it might othewisc havc is clearly outweighed by negative and prejudicial factors. 

Arcrurneiit 

i3videncc of the City's historic ratcs does not relate to any matter properly at issuc in 

Count V or any other claim alleged by Fairfax Water and thc introduction, presentation and 

consideration of such evidence will unduly confuse the nature of the evidence and mislead the 

fact-finder, distract the fact-finder from thc relevant and material issues of Counts I - V, highly 

prcjudicc the City, and waste the judicial resources of the Court. 

As a general mle, '"a litigant is entitled to produce all competent, material, and relevant 

evidence lending to prove or disprove any material issue raised'. . .. 'Evidence is lrdrilissible if it 

is both relevant and material,' and it is inadmissible if it fails to satisfy either of'thesc criteria .... 



'Evidence is if it has any logical tendency, however slight, to establish a facl at issue in 

the case."Evidence is material if it  relates to a matter properly at issue.""alhoufl v. 

C;ornrnonweailh, 35 Va. App, 506, 509 (1998) (emphasis in the original) (citations omitted). 

En Count V, Fairfax Water requests a declaratiorl of Iaw that the C.ity3s current ratcs are 

unconstitutional and illegal and, further, seeks an order enjoining the City from prospectively 

collecting such allegedly illegal and ustconstitutional sates from County cuslomcrs. See First 

Amcrrded Co~lrplair~t at 20-21. Importantly, neither Count V nor any other Count alleged by 

Fairfax Water in its First Amended Complaint n~akcs any claim for refund or disgorgement 

based upon the historic colllection of these allegedly illegal and unconstitutional rates. See First 

Amended CompIaint at 14-20. I~urthcrmore, Fairfax Water has specifically admitted that it is not 

pursuing damages or disgorgernent based upon the City" historic ratcs. 

Finally, even iT the Virginia F,eyisfaturc m bc said to havo authorized an invalid Charter 

that the City relied on in running its water system, evidence of a "pattern" or "practice" of 

collecting allegedly unconstitutional or illegal rates, fees or other charges is not relevant to any 

claim in the case. Rather, the question presented by County V is simply whether the current 

rates are, as Fairfax Water allcges, illegal and ur~constitutional and, If sa, whether the City should 

be cnjoillcd from charging such rates to County customers in the fbture. As a result, evidence of 

the City" past historic rates dacs not relate to a "nratterproperly at issue7'--and, thus, it is 

immaterial and, therefore, inadmissible. Culhoun, 35 Va. App. at 509. 

Moreover, even if' evidence ofhistoric ratcs were to be deemed material to a 

determination of Count V-which i t  is not-it is still inadmissible because any probative value 

such evidence ~ t~ igh t  offer is clearly oulweighed by other, negative and prejudicial f'dctors, 

I3yrd v. Common~'elrlth, 30 Va. App. 371, 376 (1999). Factors weighing "'against the admission 



of relevant evidence include: (1) the confusing nature of the evidencc and the likelihood that it 

will mislead the jury and (2) the danger of distracting the jury from the major issues in the case." 

Id. (citations omitted). Other factors include undue consumption of judicial time and undue 

prejudice. See, Charles E. Friend, The Law of Evidence in Virginia 5 11-3 at 438 (4th ed. 2008). 

Any evidence of the City's historic rates introduced by Fairfax Water would bc unduly 

time consuming and wasteful of judicial resources because such evidence would take time-'and 

expert opiniorr-to explain. Marcovcr, expert testimony detailing the history of the City's rates, 

fees and charges will confuse and distract the fact-finder--and prejudice the City-by 

suggesting, incorrectly, that thcse historic rates have some bearing on tfla fegaliiy and 

corlstitutionality of the City's current rates. Clearly, the only purpose s e m d  by recounting 

historic rates Is to leave the impression with the fact-tinder that the City's customers in Fairfax 

County arc "owed something"--when, in fact, 110 remedy has been requested in connection with 

historic rates and charges, irrespective of their legality or constitutionality. 

'I'his Court should exclude arly evidence of the City's historic rates charged to the Cyity's 

County customers bccausc any such evidence is immaterial to any "rnatlerproperly at issue" in 

Count V or any other Count contained in the First Amended Complaint. Even if the Court 

determines this evidence to bc legally material, it should be excluded because any probative 

value it may offer is clearly outweighed by the negative and prejudicial factors detailed abovc. 

Conclusion 

For the foregoing rcasotu, the City respectfully recpests that the Court exclude evidence 

from Plaintiff regarding historic water rates, fees or other charges charged by the City to its 

custoxz~ers in Fairfax County. 



Respecth'Siy submitted, 

CI'I'Y OF F:AI,I,S CHUKCEl 
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9566b. t x t  

1 
D R A F T  T R A N S C R L P J  

V I R G I N I A :  

IN THE CIRCUIT COURT FOR FAIRFAX CCIUNTY 

_ _ _ _ _ - - - - - I - - -  - X 

FAIRFAX COUNTY WATER 

AUTHORITY, 

p l a i n t i f f ,  : c i v i l  ~ ~ t i 0 n  NO. 

V .  : 2008-16114 

CITY OF FALLS CHURCH, 

oe f  endant. 

- - - - - - - - - - - . - - - -  X 

~ c s e a n  , v i  r g i  n i  a 

wednesday, August 12 ,  2009 

Deposit ion o f  CHRISTOPHER P. N. WOODCOCK, a 

witness herein, ca l l ed  f o r  examination by counsel f o r  

Defendant i n  the  above-ent i t led matter, pursuant t o  

no t ice ,  the  witness being du ly  sworn by SUSAN L. 

CIMINELLZ, a Notary Publ ic i n  and f o r  the 

Commonwealth o f  v i  r g in ia ,  taken a t  the  o f f i c e s  o f  

Munron & w i l  l iarns, LLP, 1 7 5 1  Pinnacle Dr ive,  Sui te 

1700, McLean, V i rg in ia ,  at 1:30 p.m., and the  

proceedings being taken down by stenotype by SUSAN L. 

CIMINELLI, CRR, RPR, and t ranscr ibed under her d i rec t i on .  

APPEARANCES : 

on behal f  o f  the p l a i n t i f f :  
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9566b. t x t  
discovered t h a t  i t  had not  b i l l e d  the  water u t i l i t y  

f o r  pensions fo r  r e t i r e d  employees and asked the  

u t i l i t y  commission t o  a l low f o r  the recovery o f  t h a t  

and repayment t o  the c i t y  o f  those pension costs of 

the  water employees t h a t  the c i t y  had paid. The 

u t i l i t y  commission ru led t h a t  t h a t  would not be 

proper and the not ion o f  re t roac t i ve  satemaking came 

i n t o  t h e i r  decision.   hat's before the  supreme Court 

of Rhode I s land  r i g h t  now. rn teres ts  l o t s  o f  them. 

 hat's one t h a t  comes t o  mind because it" very 

recent. 

169 
D R A F T  T R A N S C R I P T  

Q. Are you involved i n  t h a t  case? 

A .  yes. 

Q. w h o i s  y o u r c l i e n t ?  

A .  My c l i e n t  i s  t heKen t  CountyWater 

Author i ty  t ha t  buys water from Providence and was 

ac t i ve  i n  the docket before the u t i l i t y  commission. 

~ i l e d  a b r i e f  on the, on the issue before the  

commission decided but has nor done anything w i t h  the  

appeal. IS not  a par ty  t o  the appeal. 

Q. Have you conducted a r a t e  study f o r  t h i s  

case? 

A. Rate study? ~ ' m  going t o  say no, though r 

have looked a t  a number o f  elements tha t  would be 

invo lved i n  t h a t .  

Q. And what have you not looked a t  t h a t  you 

would need t o  look a t  i n  order t o  have conducted a 
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9566b. t x t  
r a t e  study? 

A .  BOY, there are a l o t  o f  th ings  t h a t  I have 

not looked a t .  I haven't looked a t  any p a r t i c u l a r  

years. c e r t a i n l y  haven't looked a t  the r a t e  going 

forward. r haven't looked a t  water consumption. A 

number o f  customers. costs. Asset information. I 

have seen some o f  debt serv ice in format ion.  I have 

seen operat ing costs. There i s  a l o t  o f  detaj7 more 

than anything rather  than overview i f  we do a 

170 
D R A F T  T R A N S C R I P T  

complete r a t e  study. A complete r a t e  study i s  r e a l l y  

f a r  more than those involved here. 

Q. you weren't asked t o  conduct a complete 

r a t e  study? 

A. NO. I was not .  

Q. why don ' t we take f i v e  minutes and 1'11 

see what I can do t o  move i t  along. 

(Recess. ) 

BY MR. THOMAS: 

Q. M r .  woodcock, I want t o  ask you a coup1 e 

of questions about ~ x h i b i t  300, which i s  the 

suppf emental repor t  there.   hank you. Turn i f  you 

would t o  page 2. And i f  p a r t i c u l a r  i f  you would look 

down a t  the bottom t h i r d  o f  the  page here where i t  

s ta tes  he i s  f u r the r  expected t o  t e s t i f y  t h a t  

Mr. watkins can place the use o f  a r a t e  o f  re tu rn  as 

pa r t  of a u t i l i t y  basis f o r  satemaking. DO you see 

that? 
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9566b. t x t  
19 A. yes. 

2 0 Q. can you explain j u s t  exact ly  your 

21 c r i t i c i s m  o f  what M r .  watkins i s  here? 

22 A. xn t h a t  p a r t i c u l a r  reference, the r a t e  o f  

23 return,  the concept o f  using a u t i l i t y  basis o f  

24 determining revenue requi rements f o r  a municipal 

2 5  customer, municipal water u t i l i t y  uses the  u t i l i t y  

17 1 
D R A F T  T R A N S C R I P T  

basis as method t o  determine rates f o r  customers 

outs-i de the owning c i t y ,  the e x t r a t e r r i  t o r i  a1 rates 

i f  you w i l l ,  However, the t o t a l  revenues are 

determined based on what the  cash needs are. o he 

operat ing cost, debt service. Pay-as-you-go cap i ta l  

and not  the depreciat ion and re turn  on investment. 

M r .  watki ns has used tha t  u t i  li t y  basis, operat i  ng 

costs, ra te  o f  return,  depreciat ion t o  determine the 

t o t a l  revenue requirements. And thar  may be proper 

f o r  an investor  o f  u t i l i t y  but  not  f o r  municipal 

u t i l  i t y .  

Q. And can you t e l l  me on what au tho r i t y  you 

r e l y  i n  s t a t i n g  tha t  t ha t  would be proper o r  may be 

proper for  a p r i v a t e l y  held u t i l i t y  but  no t  f o r  

municipal 1 y owned u t i  1 i ty? 

A. we l l  for p r i v a t e l y  owned u t i l i t y ,  i t ' s  

discussed i n  the American water works manuals. I t ' s  

discussed i n  -- it's discussed i n  seminars t h a t  are 

presented by Water works Associations. z t ' s  accepted 

by u t i l i t y  commissions t h a t  I'm f a m i l i a r  w i t h  i n  the 
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This t r a n s c r i p t  i s  f o r  at torney reference purposes 

on ly  and i s  inadmissible f o r  any o f f i c i a l  use. 

The o f f i c i a l  t r a n s c r i p t  w i l l  be provided per the 

product ion schedule requested from our o f f i c e .  

The fo l l ow ing  i s  a ~ o u g h   raft o f  the proceedings 

heard. x t  w i l l  contain untranslates, which are 

Reporter ou t l i nes  tha t  w i  13 seem t o  be nonsensical 

words o r  misspelled, usual 1 y i n  cap i ta l  l e t t e r s .  

~t w i  7 1 conta in m i  s t ransl  ates , which are word 

ou t l i nes  t h a t  have hooked up i n c o r r e c t l y  and 

formed seemingly incor rec t  words due t o  the  

1 i m i  r a t i ons  o f  the software. However, upon 

ed i t i ng ,  these w i l l  be corrected. 

There may be notat ions such as "(*)". This means 

that i t  i s  a place i n  which the repor ter  needs t o  

ge t  a s p e l l i n g  or where the repor ter  not iced a 

mis t rans la t ion .  

ROUGH DRAFT 

1 (317 AND 318 MARKED) 

2 (10:02 a.m,) 

3 (sworn) EXHIBIT Gal 



~~YOrough .  t x t  

BY MR. THOMAS: 

Q ~ o o d  morning D r .  Mayo. MY name i s  sandy 

Thomas. we met yesterday, r i gh t?  

A Yes, wed id .  

Q And I represent the c i t y  o f  F a l l s  church 

and the case brought against i t  by the Fai r f a x  

water ~ u t h o r i t y .  And you have been engaged as an 

expert witness by the Fai r f a x  water ~ u t h o r i t y  in 

t h a t  case, r i g h t ?  

A Yes. 

Q on the  assumption t h a t  you've given more 

than a couple o f  deposit ions, I w i l l  s k ip  the 

pre l im inar ies .  s u f f i c e  t o  say i f  you don' t  

understand a question I have f o r  you I hope you' l3 

l e t  me know. 1'11 be glade t o  reframe i t  o r  speak 

up o r  somehow make i t  i n t e l i g i  b l e  f o r  you, okay? 

A That wouf d be f i n e .  

Q okay. Good. when were you engaged i n  

t h i s  case, ~ s .  Mayo? 

ROUGH DRAFf 

A I n  l a t e  2008. 

Q ~ l l  r igh t .  Do you remember the  month? 

A I be7 ieve i t  was November. 

Q and how d i d  t h a t  engagement come about? 

A I got a c a l l .  I was informed o f  the 

very pre l iminary s i t u a t i o n  t h a t  I now understand a 

l o t  more about. And I was informed t h a t  Fa i r fax  

Water was contempfati ng a a n t i  t r u s t  s u i t  against 
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~ ~ ~ 0 r o u g h . t x t  

ROUGH DRAff 

developments t h a t  may be popping i n .  And we 

can ' t  -- i n  acknowledging, J must emphasize t h a t  

i n  acknowledging tha t  sum customers are u n l i k e l y  

t o  switch. xt doesn't mean t h a t  i t  -- that  - - a  

t h a t  no customer would ever choose t o  secure an 

a l t e r n a t i v e  provider i n  the i n te r face  area other 

than ~ a l f  s church. 

Q okay. eased on D r .  ~ a y l a r ' s  analysis o f  

t he  switching -- o f  the  switching costs, do you 

be l ieve  t h a t  i t  i s  p rac t i ca l  f o r  a customer t o  

switch from Fa l f  s Church t o  Fai r f a x  water? Just 

based on the analysis he d id? 

MR. RAPHAEL: ob ject ion.  Asked and 

answered. 

THE WITNESS: And I answered t h i s  w i t h  

respect t o  -- and I want t o  be very c lea r  about 

t h i s  -- with respect t o  an e x i s t i n g  res iden t i a l  

customer. YOU d i d n ' t  q u a l i f y  i t  i n  your question 

j u s t  now. Sa i f  you - -  i f  you ask me more 

general ly  would i t  be prac t ica f  for a customer, as 

you j u s t  said, without t h a t  q u a l i f i e r  o f  a small 

r es iden t i a l  customer, t o  make a switch , the answer 

ROUGH DRAFT 

I i s ,  I th ink ,  yes, i t  c o u l d v e r y w e l l  be p r a c t i c a l  
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wyorough. t x t  
f o r  someone t o  switch. 

BY MR. THOMAS: 

Q An ex i s t i ng  ~ a l l s  Church customer? 

A For a  -- fo r  a  p ro jec t  s i t t i n g  i n  the 

e x i s t i n g  i n t e r f a c e  areas, a  new pro jecr ,  

Cerra i  n l  y. 

Q  hat's d i f f e ren t ,  YOU' r e  t a l k i n g  about 

a new pro jec t .  YOU mean new development? 

A someone tha t  i s  on -- t h a t  i s  buying -- 
i s  making decisions on who t o  subscribe t o .  

g okay. ~ l l  r i g h t .  okay. 1 want t o  ask 

you some questions about your monopoly power 

anal y s i  s  . 
A Uh-huh. 

Q I want you t o  begin w i t h  paragraph 45. 

A okay. 

Q You i nd i ca te  i n  paragraph 45 t h a t  you 

understand monopoly o r  market power t o  be the 

a b i l i t y  o f  a  producer t o  ra i se  pr ices above the 

competi t ive l eve1 without l os ing  so many sales so 

sapi d l y  t h a t  the p r i ce  increases are unpsofi tab1 e. 

ROUGH DRAFT 

1 Right? 

2 A yes. 

3 Q okay. what do you bel ieve i s  the  

4 competi t ive p r i c e  l eve l  for  Falf  s  Church? And can 

5 you s t a r t  w i t h  tap tap fees i f  you l i k e ?  

6 A I can' t  t e l l  you p rec i se l y  what the 

7 competi t ive p r i c e  l eve l  i s .  ~ a l l s  church has, 
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M~YOrough. t x t  

from my understanding establ ished a set  o f  pr ices 

1  arge l  y w i  t h i  n  a monopol y  envi ronment , i f  not  

exc l  us i  ve l  y  w i  t h i  n a monopoly envi ronment . ~ n d  so 

I don ' t  know what t ha t  competi t ive p r i c e  j s .  

In i t s  service t e r r i t o r y ,  my 

understanding i s  the pr ices  -in the " interface area, 

the  relevant market, are the  same as the r e s t  o f  

i t s  t e r r i t o r y .  

So I don' t  know. 5 have not  t r i e d  t o  

quant i fy  t h a t  p r ice .  

Q Okay. That was my next question. 

A Okay. 

Q And since you can ' t  te13 me what the  

competi t ive p r i c e  l e v e l  i s  f o r  ~ a l h  church f o r  

tap  o r  connection fees, then am I r i g h t  t h a t  you 

ROUGH DRAFT 

can ' t  t e l l  me whether ~ a j l s  church has ra ised i t s  

p s i  ces above competi t ive p r i c e  l eve l?  ~i ght? 

A I can say t h a t  they have the -- w i t h  

considerable competence, t h a t  Fa1 1  s Church has the  

a b i l i t y  t o  do so. 

Q okay. BUT you can' t  t e l l  me -- 
A whatever t h a t  competi t ive l e v e l  i s ,  they 

have the a b i l i t y  t o  ra ise  the  p r i c e  above t h a t  

cornpeti t i v e  l eve1 . whatever t h a t  i s ,  if we were 

t o  t s y  t o  do tha t  analysis,  we would - -  I t h i n k  

reasonable people would come t o  the  concf usion 

that  ~ a l l s  church has the abi 7 i t y  to ra i se  pr ices  
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wyorough . t x t  
above competi t ive l eve l s  W-I thout  l o s i n g  so many 

sales so r a p i d l y  t ha t  the p r i c e  increase must be 

rescinded . 
Q Okay. B u t  you --  you don't know whether 

they have ra ised t h e i r  p r i c e  l eve l s  above 

competi t ive pr ices  --  ra ised t h e i r  p r ices  above 

competi t ive l eve l s .  I messed up my words. 

MR. RAPHAEL: Wait a second, can you 

2 1  had read the  question. 

22 (The reporter read the record as 

ROUGH DRAFT 

requested. ) 

MR. RAPHAEL: I ob jec t  t o  the form of 

the  question. 

MR. THOMAS: That 's f i ne .  Z V l  be glad 

t o  s t a r t  i t  over again. 

BY MR. THOMAS: 

q You don? know whether F a l l s  Church has 

sa i  sed i t s  p r ices  above the  competi t ive 1 eve1 , 

r i  ghr? 

MR. RAPHAEL: Objection. Asked and 

answered. 

THE WITNESS: I have not  done an 

analys is  o f  the precise p r i c e  l eve l  t h a t  might 

cons t i t u te  a, quote, compet-i t i  ve p r i c e  1 eve1 . 
BY MR. THOMAS: 

Q Okay. And what information would you 

need i n  order t o  be able t o  conduct t h a t  analysis? 

A It's ac tua l l y  very d i f f i c u l t  t o  do. ~ n d  
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