VIRGINIA: -
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

FAIRFAX COUNTY WATER AUTHORITY,
Plaintiff,
Case No. 2008-16114

V.

CITY OF FALLS CHURCH,

. R

Defendant.

FALLS CHURCH’S MOTION IN LIMINE TO EXCLUDE
FAIRFAX WATER'’S EVIDENCE OF THE CITY’S
HISTORIC RATES AND MEMORANDUM IN SUPPORT

Comes now Defendant City of Falls Church (the “City™), by counsel, for its
memorandum in support of its motion to exclude evidence from Plaintiff Fairfax County Water
Authority (“Fairfax Water”) regarding historic water rates, fees or other charges collected or
charged by the City to its customers in Fairfax County (the City’s “historic rates”) and in support
thereof states as follows:

Introduction

Fairfax Water claims that the Virginia Legislature, in approving the City’s Charter,
authorized an unlawful tax, and that the City has allegedly gone about collecting that tax through
the rates and charges from its water system in Fairfax County. Plaintiff wants to put on evidence
of the City’s past water rates and charges, and its use of revenues from its water system, looking
back decades into the past. The City’s historic water rates, fees and other charges collected from
customers in Fairfax County arc not relevant to the claims of the Amended Complaint and
cvidence of them would necdlessly prolong the currently scheduled two-week trial. Plaintiff’s

proposed water rate expert has conducted no rate study in this case. See Woodcock Dep. 169-70,



Ex. A. Plaintiff’s proposed antitrust expert admits that he does not know what the competitive
price level is for water rates in the parts of the County served by the City and he has not tried to
determine what such a competitive price might be. See Mayo Dep. 122-124, Ex. B. Moreover,
Fairfax Water has expressly limited their damages claim in Count I, Il and IV to their own future
revenues (i.¢. Fairfax Water’s rates and charges) allegedly lost in connection with the Halstead
project. Fairfax Water has specifically disavowed any claim for refund or disgorgement of the
City’s past historic rates. See Fairfax Water’s 4:5(b)(6) Dep. 99, Ex. C. And, in Count V,
Plaintiff alleges that the City’s current water rates, fees and other charges (collectively, the
City’s “current rates™) constitute invalid revenue generating devices that are unconstitutional
extraterritorial taxes; the Prayer for Relief for Count V asks for prospective declaratory and
injunctive relief with regard to these current rates. See First Amended Complaint at 18-19, 20 99
4-5. This Court should exclude evidence of the City’s historic rates because it is not material to
a determination of Count V or any other claim alleged by Fairfax Water and because any
probative value it might otherwise have is clearly outweighed by negative and prejudicial factors.
Argument

Evidence of the City’s historic rates does not relate to any matter properly at issue in
Count V or any other claim alleged by Fairfax Water and the introduction, presentation and
consideration of such evidence will unduly confuse the nature of the evidence and mislead the
fact-finder, distract the fact-finder from the relevant and material issues of Counts I - V, highly
prejudice the City, and waste the judicial resources of the Court.

As a general rule, ““a litigant is entitled to produce all competent, material, and relevant
evidence tending to prove or disprove any material issue raised’.... ‘Evidence is admissible if it

is both relevant and material,” and it is inadmissible if it fails to satisfy either of these criteria. ...



‘Evidence is relevant if it has any logical tendency, however slight, to establish a fact at issue in
the case.” ‘Evidence is material if it relates to a matter properly at issue.”” Calhoun v.
Commonwealth, 35 Va. App. 506, 509 (1998) (emphasis in the original) (citations omitted).

In Count V, Fairfax Water requests a declaration of law that the City’s current ratcs are
unconstitutional and illegal and, further, seeks an order enjoining the City from prospectively
collecting such allegedly illegal and unconstitutional rates from County customers. See First
Amended Complaint at 20-21. Importantly, neither Count V nor any other Count alleged by
Fairfax Water in its First Amended Complaint makes any claim for refund or disgorgement
based upon the historic collection of these allegedly illegal and unconstitutional rates. See First
Amended Complaint at 14-20. Furthermore, Fairfax Water has specifically admitted that it is not
pursuing damages or disgorgement based upon the City’s historic rates.

Finally, even if the Virginia Legislature can be said to have authorized an invalid Charter
that the City relied on in running its water system, evidence of a “pattern” or “practice” of
collecting allegedly unconstitutional or illegal rates, fees or other charges is not relevant to any
claim in the case. Rather, the question presented by County V is simply whether the current
rates are, as Fairfax Water alleges, illegal and unconstitutional and, if so, whether the City should
be enjoined from charging such rates to County customers in the future. As a result, evidence of
the City’s past historic rates does not relate to a “matter properly at issue”—and, thus, it is
immaterial and, therefore, inadmissible. Calhoun, 35 Va. App. at 509.

Moreover, even if evidence of historic rates were to be deemed material to a
determination of Count V-—which it is not—it is still inadmissible because any probative value
such evidence might offer is clearly outweighed by other, negative and prejudicial factors. See,

Byrd v. Commonwealth, 30 Va. App. 371, 376 (1999). Factors weighing “against the admission



of relevant evidence include: (1) the confusing nature of the evidence and the likelihood that it
will mislead the jury and (2) the danger of distracting the jury from the major issues in the case.”
Id. (citations omitted). Other factors include undue consumption of judicial time and undue
prejudice. See, Charles E. Iriend, "fhe Law of Evidence in Virginia § 11-3 at 438 (4th ed. 2008).

Any evidence of the City’s historic rates introduced by Fairfax Water would be unduly
time consuming and wasteful of judicial resources because such evidence would take time—and
expert opinion—to explain. Morcover, expert testimony detailing the history of the City’s rates,
fecs and charges will confuse and distract the fact-finder—and prejudice the City—by
suggesting, incorrectly, that these historic rates have some bearing on the legality and
constitutionality of the City’s current rates. Clearly, the only purpose served by recounting
historic rates is to leave the impression with the fact-finder that the City’s customers in Fairfax
County are “owed something”-—when, in fact, no remedy has been requested in connection with
historic rates and charges, irrespective of their legality or constitutionality.

This Court should exclude any evidence of the City’s historic rates charged to the City’s
County customers because any such evidence is immaterial to any “matter properly at issue” in
Count V or any other Count contained in the First Amended Complaint. Even if the Court
determines this evidence to be legally material, it should be excluded because any probative
value it may offer is clearly outweighed by the negative and prejudicial factors detailed above.

Conclusion

For the foregoing reasons, the City respectfully requests that the Court exclude evidence

from Plaintiff regarding historic water rates, fees or other charges charged by the City to its

customers in Fairfax County.



Respectfully submitted,
CITY OF FALLS CHURCH

By Counsel

Alexander YJfiomas (VSB No. 36170)
Richard D/Holzheimer, Jr. (VSB No. 40803)
Brent R. Gary (VSB No. 66592)

REED SMITH LLP

3110 Fairview Park Drive

Suite 1400

Falls Church, Virginia 22042

Telephone (703) 641-4200

Telefax (703) 641-4340

John E. Foster (VSB No. 34376)
City Attorney

City of Falls Church

Office of the City Attorney

300 Park Avenue, 302E

Falls Church, Virginia 22046
Telephone (703) 248-5010
Teletax (703) 248-5146

Counsel for Defendant



CERTIFICATE OF SERVICE

I certify that on the 21st day of August 2009, a true copy of the foregoing was emailed
and mailed, first-class postage prepaid, to:

Stuart Raphael, Esquire
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1751 Pinnacle Drive

Suitc 1700

McLean, Virginia 22102
Phone: (703) 714-7463
Telefax: (703) 918-4015
sraphacl@hunton.com *
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VIRGINIA:
IN THE CIRCUIT COURT FOR FAIRFAX COUNTY

________________ X
FAIRFAX COUNTY WATER
AUTHORITY,
plaintiff, ¢+ ¢ivil Action No.
V. ;. 2008-16114
CITY OF FALLS CHURCH, :
pefendant. :
_________________ X

McLean, virginia
wednesday, August 12, 2009
Deposition of CHRISTOPHER P.N. WOODCOCK, a

witness herein, called for examination by counsel for
pefendant in the above-entitled matter, pursuant to
notice, the witness being duly sworn by SUSAN L.
CIMINELLI, a Notary Public in and for the
Commonwealth of virginia, taken at the offices of
Hunton & williams, LLP, 1751 Pinnacle Drive, Suite
1700, McLean, Vvirginia, at 1:30 p.m., and the
proceedings being taken down by Stenotype by SUSAN L.
CIMINELLI, CRR, RPR, and transcribed under her direction
APPEARANCES:

on behalf of the plaintiff:

EXHIBIT

A
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discovered that it had not billed the water utility

for pensions for retired employees and asked the
utility commission to allow for the recovery of that
and repayment to the City of those pension costs of
the water employees that the city had paid. The
utility commission ruled that that would not be
proper and the notion of retroactive ratemaking came
into their decision. That's before the Supreme Court
of Rhode Island right now. Interests lots of them.

That's one that comes to mind because it's very

recent.
169
PR A F T T R A NS C R I P T
Q. Are you involved in that case?
Al Yes.
Q. who is your client?
AL My cTient is the Kent County water

Authority that buys water from Providence and was
active in the docket before the utility commission.
Filed a brief on the, on the issue before the
commission decided but has not done anything with the
appeal. Is not a party to the appeal.

Q. Have you conducted a rate study for this
case?

A, Rate study? I'm going to say no, though I
have Jooked at a number of elements that would be
involved in that.

Q. And what have you not Tooked at that you
would need to look at in order to have conducted a

Page 158
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rate study?

A. Boy, there are a lot of things that I have
not looked at. I haven't looked at any particular
years. Certainly haven't looked at the rate going
forward. I haven't looked at water consumption. A
number of customers. Costs. Asset information. I
have seen some of debt service information. I have
seen operating costs. There is a lot of detail more

than anything rather than overview if we do a

170
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complete rate study. A complete rate study is really
far more than those involved here.

Q. vou weren't asked to conduct a complete
rate study?

A. No. I was not,

Q. why don't we take five minutes and I'11
see what I can do to move it along.

(Recess.)
BY MR. THOMAS:

Q. Mr. woodcock, I want to ask you a couple
of questions about Exhibit 300, which is the
supplemental report there. Thank you. Turn if you
would to page 2. And if particular if you would look
down at the bottom third of the page here where it
states he is further expected to testify that
Mr, watkins can place the use of a rate of return as
part of a utility basis for ratemaking. Do you see
that?

Page 159
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A. Yes.

Q. can you explain just exactly your
criticism of what Mr. watkins is here?

A. In that particular reference, the rate of
return, the concept of using a utility basis of
determining revenue requirements for a municipal

customer, municipal water utility uses the utility

171
D R A F T T R AN S CR I P T

basis as method to determine rates for customers
outside the owning city, the extraterritorial rates
if you will. However, the total revenues are
determined based on what the cash needs are. The
operating cost, debt service. Pay-as-you-go capital
and not the depreciation and return on investment.
Mr. watkins has used that utility basis, operating
costs, rate of return, depreciation to determine the
total revenue requirements. And that may be proper
for an investor of utility but not for municipal
utility.

Q. And can you tell me on what authority you
rely in stating that that would be proper or may be
proper for a privately held utility but not for
municipally owned utility?

A. well for privately owned utility, it's
discussed in the American water works manuals. It's
discussed in -- it's discussed in seminars that are
presented by water works Associations. 1It's accepted
by utility commissions that I'm familiar with in the

pPage 160
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This transcript is for attorney reference purposes
only and is inadmissible for any official use.
The official transcript will be provided per the

production schedule requested from our office.

The following is a Rough Draft of the proceedings
heard. It will contain untranslates, which are
Reporter outlines that will seem to be nonsensical

words or misspelled, usually in capital letters.

It will contain mistranslates, which are word
outlines that have hooked up incorrectly and
formed seemingly incorrect words due to the
limitations of the software. However, upon

editing, these will be corrected.

There may be notations such as "(*)". This means
that it is a place in which the reporter needs to
get a spelling or where the reporter noticed a

mistranslation,

ROUGH DRAFT

(317 AND 318 MARKED)
(10:02 a.m.)

(sworn)
Page 1
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B8Y MR. THOMAS:

Q Good morning Dr. Mayo. My name is Sandy
Thomas. Wwe met yesterday, right?

A ves, we did.

Q And I represent the city of Falls church
and the case brought against it by the Fairfax
water Authority. And you have been enga@ed as an
expert witness by the Fairfax water Autherity in
that case, right?

A Yes.

Q on the assumption that you've given more
than a couple of depositions, I will skip the
preliminaries. Suffice to say if you don't
understand a question I have for you I hope you'll
let me know. I'11 be glade to reframe it or speak
up or somehow make it inteligible for you, okay?

A That would be fine,

Q Okay. Good. when were you engaged in

this case, Dr. Mayo?

ROUGH DRAFT

In late 2008.
A1l right. Do you remember the month?

I believe it was November.

o r O P

And how did that engagement come about?
A I got a call. I was informed of the
very preTiminary'situation that I now understand a
lot more about. And I was informed that Fairfax
water was contemplating a antitrust suit against

Page 2
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developments that may be popping in. And we
can't -- in acknowledging, I must emphasize that
in acknowledging that sum customers are unlikely
to switch. It doesn't mean that it -- that --
that no customer would ever choose to secure an
alternative provider in the interface area other
than Falls Church.

Q okay. Based on Dr. Taylor's analysis of
the switching -- of the switching costs, do you
believe that it is practical for a customer to
switch from Falls Church to rFairfax water? Just
based on the analysis he did?

MR. RAPHAEL: Objection. Asked and
answered.

THE WITNESS: And I answered this with
respect to -- and I want to be very clear about
this -- with respect to an existing residential
customer. You didn't qualify it in your question
just now. So if you -- if you ask me more
generally would it be practical for a customer, as
you just said, without that qualifier of a small

residential customer, to make a switch, the answer

ROUGH DRAFT
122

is, I think, yes, it could very well be practical

rPage 100
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for someone to switch,

BY MR. THOMAS:
Q An existing Falls church customer?

A For a -- for a project sitting in the
existing interface areas, a new project.
Certainly.

Q That's different. You're talking about
a new project. You mean new development? ‘

A someone that is on -- that is buying --
is making decisions on who to subscribe to.

Q okay. All right. okay. I want to ask
you some questions about your monopoly power
analysis.

A uh-huh.

Q I want you to begin with paragraph 45.

A okay.

Q vou indicate in paragraph 45 that you
understand monopoly or market power to be the
ability of a producer to raise prices above the
competitive level without losing so many sales so
rapidly that the price increases are unprofitable.

ROUGH DRAFT
123

Right?

A Yes,

Q okay. what do you believe is the
competitive price level for rFalls Church? And can
you start with tap tap fees if you like?

A I can't tell you precisely what the

competitive price level is. Falls church has,
Page 101
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from my understanding established a set of prices
largely within a monopoly environment, if not
exclusively within a monopoly environment. And so
I don't know what that competitive price is.

In its service territory, my
understanding is the prices in the interface area,
the relevant market, are the same as the rest of
its territory.

So I don't know. I have not tried to
guantify that price,

Q okay. That was my next gquestion.

A okay.

Q And since you can't tell me what the
competitive price level is for Falls church for

tap or connection fees, then am I right that you

ROUGH DRAFT

can't tell me whether Falls church has raised its
prices above competitive price level? Right?

A I can say that they have the -- with
considerable competence, that Falls Church has the
ability to do so.

Q Okay. But you can't tell me --

A whatever that competitive level is, they
have the ability to raise the price above that
competitive level. whatever that is, if we were
to try to do that analysis, we would -- I think
reasonable people would come to the conclusion
that Falls church has the ability to raise prices

page 102
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above competitive levels without losing so many

sales so rapidly that the price increase must be
rescinded.

Q Ookay. B8ut you -- you don't know whether
they have raised their price levels above
competitive prices -- raised their prices above
competitive levels. I messed up my words.

MR. RAPHAEL: Wait a second. Can you
had read the guestion.

(The reporter read the record as

ROUGH DRAFT ‘
125

requested.)

MR. RAPHAEL: I object to the form of
the question.

MR. THOMAS: That's fine. 1I'11 be glad
to start it over again.
8Y MR. THOMAS:

Q You don't know whether Falls Church has
raised its prices above the competitive level,
right?

MR. RAPHAEL: Objection. Asked and
answered.

THE WITNESS: I have not done an
analysis of the precise price level that might
constitute a, quote, competitive price level.

BY MR. THOMAS:

Q Okay. And what information would you

need in order to be able to conduct that analysis?

A It's actually very difficult to do. And
pPage 103









