plant shutdowns resulting from clogging by leaves, grass and ice.”); id. at FCWA 2163 (stating
that the off;hore intake “will provide the greatest improvement in system reliability because it
significantly reduces the possibility of plant shutdown caused by intake clogging.”); id. at
FCWA 2177 (stating that the offshore intake “will also improve reliability of the intake system

“since the new intake will be located in an area that is considered to be less conducive to ice and
debris-related clogging.™); id. at FCWA 2179 (explaining that grass, leaves and ice are not
expected to be a problem for the offshore intake); J.E. 67 at FCWA 5819-20 (Harza 1996 Design
Report stating that.the offshore intake is expected to encounter leaf, grass and ice problems less
frequently than the shore intake)).

In 1994, the Authority’s outside engineer, Harza Engineering Company, studied a
number of possible short-term solutions'? to the problems of clogging at the shore intake due to
grass, leaves and ice. (MDE Ex. 9 at FCWA 2833-34, 2885-89). The measures studied included
possibly installing (1) an intake enclosure and mechanical trashrake device to clean the intake
trash racks (id. at FCWA 2886), and (2) electrically heated trashracks to melt frazil ice. (Id. at
FCWA 2887).

The intake enclosure and mechanical trashrake alternative was deemed a solution to the
clogging problems at the intake because of increased reliability and improved working

conditions. (MDE Ex. 9 at FCWA 2897-98; Tr. 578). However, the intake enclosure and

mechanical trashrake could also result in an adverse visual impact because the height of the

2 In my Memorandum and Order on Prehearing Motions, issued on November 24, 1998, I ruled that an applicant for
a construction permit under Md. Code Ann., Envir. Sec. 5-507 (1996) is not required to prove, as MDE urged that it
was, that the project has no practicable alternative. This ruling was upheld by the final decision maker on June 7,
1999. Therefore, [ discuss “alternatives” in this decision only as background, and to show the Authority’s need for
the mid-river intake.
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intake roof would have to be raised. (Id. at FCWA 2897; Tr. 578). Further, a mechanical
trashrake also would not alleviate the sediment problems at the shore intake. (Tr. 578).

The heated trashrack would not address clogging problems from blocks of floating ice.
(MDE Ex. 9 at FCWA 2887). The heated trashrack would also not address clogging problems
from grass and leaves, nor would such a structure improve water quality at the shore by reducing
_sediment and the presence of waterborne pathogens. (Tr. 579). Accordingly, for this and other
reasons, the heated trashrack alternative was rejected by Harza. (Id.).

The Authority’s offshore intake will also protect the Authority’s raw water supply in
times when hazardous materials are accidentally spilled into the Broad Run and Sugarland Run
watersheds. This was demonstrated by testimony about the Colonial Pipeline Spill in 1993. The-
Colonial Pipeline is a 36-inch underground pipeline that carries various petroleum products from
Texas to New York. (Tr. 397).» It crosses the Potomac River from Virginia to Maryland
downstream from the Authority’s present shore intake, and upstream from the intakes for WSSC
and WAD. (Tr. 288; FCWA Ex. 18).

In March 1993, the pipeline was accidentally ruptured in the Sugarland Run watershed,
releasing approximately 400,000 gallons of number two fuel oil into Sugarland Run. (Tr. 397,
824-25). Between 80,000 and 100,000 gallons of fuel oil reached the Potomac River, causing
the Authority to shut down its shore intake and the Corbalis Plant for fourteen (14) full days and
three (3) partial days. (Tr.397; J.E. 161 at FCWA 7181). The Authority implemented
emergency procedures in shutting down the Potomac River intake and utilizing interconnections
in its distribution system to provide customers water from the Occoquan treatment plants. (Tr.
398-402). According to Mr. Bonacquisti, the Authority was, “luckily, just by the skin of our

teeth, able to supply all our wholesale and retail customers without a problem.” (Tr. 402). The
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success of this response led MDE, in its Argument, to suggest that the mere possibility of another
pipeline rﬁf)ture does not justify moving the intake.

However, although the rupture occurred during the lowest demand period of the year, (Tr.
402, 483), there were still some low pressure complaints. (Tr. 482). Moreover, and more
significantly, if the rupture had occurred during a high demand period, such as summertime,
there would have been water shortages and certain areas would have been without water. (Tr.
402, 403-04). The availability of water for fire-fighting also would have been impaired. (Tr.
404). In contrast, -the Authority would not have had to shut down the Corbalis Plant during the
Colonial Pipeline incident if the Authority had an offshore intake, because the plume of oil from
Sugarland Run hugged the shoreline and did not extend into the channel. (Tr. 404-05).

The Colonial Pipeline has been ruptured from time to time in other states. (Tr. 398, 821).
In 1980, for example, the pipeline was ruptured in southern Fairfax County. (Tr. 398). MDE’s
witness, Dr. DeNoyer, testified about his concerns that the Colonial Pipeline, as it ages, could
rupture again “at any time,” and that mechanical damage could occur to the pipeline. (Tr. 826-
828).

Furthermore, jet fuel and de-icing chemicals used at Dulles Airport, a federal
instrumentality, (Tr. 820), have also drained into Broad Run from time to time. (Tr. 405-06).
Traces of jet fuel have reached the shore intake and have had to be treated with powdered
activated carbon and potassium permanganate. (Tr. 481). Recently, the use of the de-icing
chemical propylene glycol at Dulles Airport, although not toxic to humans, caused a taste and
odor problem in the Authority’s finished water from the Corbalis Plant. (Tr. 406-07). The
Authority had to use potassium permanganate and powdered activated carbon to try to reduce the

effect of this chemical, but such treatment does not completely eliminate the taste and odor
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effect. (Tr. 407).” This would not have happened if the Authority had an offshore intake because
the runoff from Broad Run would not have reached the offshore intake. (Tr. 407).

E. Using an Offshore Intake will Improve the Reliability of Fairfax’s Water Treatment
Operations.

The Authority’s Corbalis Plant is the largest in Virginia and one of the largest in the
country. (Tr.413). A water intake system, particularly one serving over a million people, must
possess a high degree of reliability. (J.E. 162 at FCWA 2155).

The proposed offshore intake will improve reliability of the Authority’s Potomac River
operations because the new intake will be less susceptible to clogging and to shutdown during
man-made spills of hazardous materials, and also because each intake will provide a back-up for
the other should either need to be shut down. (J.E. 162 at FCWA 2177).

The Authority’s design engineer — Harza Engineering Company — was not originally
hired to design an offshore intake, but to investigate and report on a range of possible
improvements in the Authority’s Potomac River operations to address problems associated with
intake clogging and sediment loading. (J.E. 162 at FCWA 2156, MDE Ex. 9 at FCWA 2843).
The offshore intake was one of a number of alternatives considered. (J.E. 162 at FCWA 2157;
Tr. 1073).

MDE contends that, instead of constructing the offshore intake, the Authority should
take steps to try to improve erosion and sediment control practices at construction sites in Fairfax
County and Loudoun County so as to reduce the sediment being drawn into the Authority’s shore

intake."> However, MDE produced no evidence that improving E&S controls would eliminate

13 As [ said earlier, the Authority is not required to prove that the E&S alternative is not practicable in order to
obtain a permit under Section 5-507. [ discuss that alternative here, nevertheless, in order to flesh out the issue of
need.
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the need for the offshore intake. Moreover, MDE did not explain how the Authority could take
such steps. i;n the first place. The Authority is a single-purpose governmental agency in Virginia
dedicated to supplying public drinking water. It “does not have control over local government
actions and cannot mandate the adoption, strengthening or enforcement of local ordinances.”
(J.E. 162 at FCWA 2162, 2182; see also Tr. 583-8.4 (Bonacquisti testimony concerning the

Authority’s lack of control of other jurisdictions)).

In Virginia, governmental subdivisions are subject to the Dillon Rule, which strictly
limits their powers. (Tr. 807-810). The Virginia Attorney General has opined:

The [Fauquier County Water and Sanitation] Authority [formed
under the same enabling act as the Authority] is an independent
political subdivision created to further a specific governmental
purpose. See § 15.1-1250; 1987-1988 Att’y Gen. Ann. Rep. 233,
234. The Authority, therefore, is a legal and political entity distinct
from the County and the Board.

* Kk K

While it is an independent political subdivision, the Authority also
is a special purpose unit of government subordinate to the local
governing body. A review of the Commonwealth's zoning enabling
statutes and the Virginia Water and Sewer Authorities Act reveals
that there is no statute that excepts an authority from the
application of a local zoning ordinance. It is my opinion, therefore,
consistent with the prior Opinions cited above, that the Authority is
subject to the provisions of the County's zoning ordinance.

1989 Va. Att’y Gen. 137. Similarly, the Fourth Circuit has observed:

“There can be no question that Virginia long has followed, and still
adheres to, the Dillon Rule of strict construction concerning the
powers of local governing bodies.” Commonwealth v. County Bd.,
217 Va. 558, 232 S.E.2d 30, 40 (1977).

According to the Dillon Rule, local governing bodies such as

counties, municipal corporations, and school boards “possess and

can exercise only those powers expressly granted by the General

Assembly, those necessarily or fairly implied therefrom, and those

that are essential and indispensable.” The Rule is strictly

construed and strictly enforced by the Virginia Supreme Court and
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_ the court does not liberally recognize governmental powers by
- implication. Significantly, “[i]f there is any reasonable doubt
whether legislative power exists, that doubt must be resolved
against the local governing body.”

W.M. Schiosser Constr. Co. v. School Bd., 980 F.2d 253, 255 4th Cir. 1992) (citations and
footnote omitted); Id. at 256-59 (holding that a school board lacks the power to arbitrate disputes
because that power was not fairly implied in the power to sue and to contract). MDE has not
shown that the Fairfax County Water Authority has been expressly given any powers with
respect to E&S controls.

Moreover, the possibility of improving erosion and sediment control practices at
construction sites in Fairfax and Loudon Counties was one of the four (4) alternatives that Harza
had analyzed, and it concluded it was an inferior solution to the offshore intake. (J.E. 162 at
FCWA 2162-63; Tr. 1096-97), One reason was that, even assuming that additional E&S
measures could increase the effectiveness of sediment controls at construction sites from 50% to
100%, the offshore intake would still be a superior alternative from the standpoint of reducing
solids loading and chemical costs. The offshore intake would reduce solids loading nearly five
(5) times more than the hypothetical E&S alternative (6,000 tons per year for the offshore intake
compared to 1,100 tons per year for the E&S alternative), and would reduce chemicals needed
for treatment six (6) times more than the hypothetical E&S alternative (2,000 tons per year
compared to 300 tons per year). (Tr. 1090-92 (Wilcock describing analysis); J.E. 162 at FCWA
2189 (Harza analysis)). In addition, the elimination of construction sites as the source of
sediment would not eliminate the sediment spikes that have plagued the Authority’s existing
shore intake. A‘s Professor Wilcock testified: |

A. There are many other sources of sediment within the

watershed and when it floods you get a sediment spike, even if you
shut down the construction source.
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Q.. And so you would still experience the spikes of sediment,
even if there were no construction going on?

A. [ am very confident with that.

(Tr. 1095).

Furthermore, even perfect E&S controls would have a minor effect on raw water quality,
(J.E. 162 at FCWA 2189) and would not reduce the risk of Cryptosporidium from animals. (Tr.
585). The “E&S alternative” would also have no impact on the clogging problem at the
Authority’s shore jntake due to grass, leaves and ice. (J.E. 162 at FCWA 2162, 2182; Tr. 585).
And the “E&S alternative” would not avoid shutdowns of the shore intake due to spills of
contaminants such as those from Dulles Airport or the Colonial Pipeline.

MDE’s position at the contested case hearing concerning the E&S control alternative is
also inconsistent with positions taken by MDE during the permitting process, when MDE
acknowledged that Virginia’s ;‘land use policies cannot be resolved through this permit
decision,” (J.E. 118 at MDE 1010), and that “[b]ased on comments submitted, Virginia has an
adequate sediment and erosion control program.” (J.E. 141).

Moreover, the problems of poor water quality on the shore of the Potomac are not being
felt only on the Virginia side of the Potomac, but are also felt on the Maryland side, despite
Maryland’s stringent sediment control policies and programs. (See Md. Code Ann., Envir. §§4-
201, 4-413, 5-501(a)(1996 & Supp. 1999)). All of the available water quality information
reflects that the raw water quality along the Maryland shore at the site of the WSSC’s intake is as
poor, if not poorer than, the water quality at the Authority’s shore intake. (FCWA Ex. 25(b)
(showing mean turbidity to be significantly higher at WSSC’s intake), Tr. 879-80 (same); FCWA

Ex. 24 at Tab 6 (showing six year average for turbidity to be higher at WSSC’s intake)).
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In fact, the WSSC likewise informed MDE that “Maryland does have very stringent
regulationé;. however, despite those regulations, we are experiencing essentially the identical
problems that Fairfax is experiencing on the Virginia side, on the Maryland side.” (J.E. 116 at
MDE 999; see also J.E. 161 at FCWA 7220 (WSSC letter stating that “[s]ubstantial variability in
water turbidity along both the Virginia shore and the Maryland shore does impact water
treatment operations at both the FCWA'’s Corbalis Plant and at WSSC’s Potomac Water
Filtration Plant.").'* |

MDE also suggested at the hearing and in its legal brief that the Authority address its
sediment problems at the Corbglis Plant by constructing a pre-sedimentation basin in lieu of an
offshore intake. (MDE’s Proposed Findings at 19-24). However, MDE provided no expert
testimony that a pre-sedimentation basin was an available or desirable alternative for the
Authority as compared to an offshore intake. The expert testimony on this subject, to the
contrary, was that a pre-sedimentation l;>asin was not an “appropriate solution as opposed to an
offshore intake.” (E.g., Tr. 1061 (Gaston testifying that “Oh, no. I would vote for the offshore
intake any day.”)).

Pre-sedimentation basins are found in only 10 to 25 percent of “run of the river” plants,
and more typically the ones that employ direct filtration and do not have coagulation
sedimentation facilities. (Tr. 1016). The capacity of a pre-sedimentation basin depends on the

plant and the location. (Tr. 1015). The pre-sedimentation basins Mr. Gaston was familiar with

"* MDE suggests in its post-hearing Argument that allowing this intake will “create the potential for a Potomac
dotted with concrete structures. . . . [and] will allow other utilities . . . to seek multiple intakes to fine tune the
efficiency of the water treatment process.” (MDE’s Argument at 2.) MDE did not explain how this projegt, which
involves a pipe completely submerged under the water, will lead to “douting the Potomac with concrete,” or why it is
bad for utilities to seek efficient water treatment processes.
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had a quarter to 3 half-day’s capacity to provide up to “maybe 12 hours of cietention time.” (Tr.
1015). :

A pre-sedimentation basin is not a viable alternative for the Authority’s Corbalis Plant for
many reasons. First, turbidity spikes at the Authority’s shore intake typically last two to three
days. (Tr. 580; 1060; J.E. 162 at FCWA 2182(A)). Thus, a pre-sedimentation basin providing
twelve (12) hours capacity would be inadequate. (Tr. 580; 1060).

Moreover, there is also insufficient space to locate a pre-sedimentation basin of the
required magnitud.e at the Corbalis Plant. (Tr. 496 Bonacquisti (“you just couldn’t get the land. I
don’t think the land would be available for it.”’); 580 (same); J.E. 162 at FCWA 2182(A) (“All of
the space at the plant site is currentlif dedicated to some long-term use as the plant expands.”)).

Although MDE’s counsel argued at one point that the Authority could condemn
residential homes in the vicinity of the Corbalis Plant to build such a pre-sedimentation basin,
MDE did not present any testimony that this suggestion would be feasible or legally viable.
Furthermore, the expense of doing this makes this “alternative” unacceptable (Tr. 580-81).

Also, all of the sediment that collects in a pre-sedimentation basin would have to be
dredged and trucked offsite, whereas an offshore intake would avoid the sediment in the first
place. (Tr. 1060-61; J.E. 162 at FCWA 2182(A)-2183 (“The use of an emergency settling basin
would not reduce the volume of solids to be disposed of nor the chemical cost.”)). Finally, a pre-
sedimentation basin would not solve the Authority’s operational problems at the intake with
clogging from grass, leaves, ice and debris, and would not provide significant benefits against
waterborne pathogens like Cryptosporidium. (Tr. 1061). In sum, since MDE failed to show that

a pre-sedimentation basin is an appropriate solution compared to the proposed offshore intake, [

83



reject MDE’s argument that it should be considered as a way to address the Authority’s sediment

problems at the Plant.

F. MDE did not Prove That There Were Any Significant Environmental Impacts from the
Proposed Construction.

For the reasons presented in my Memorandum and Order on Motion, issued on January
21, 1999, which was incorporated herein by reference earlier in this decision, I find that MDE
failed to show that the project was wasteful and detrimental to the public interest. Specifically,
MDE failed to shdw that the project would have any adverse environmental impact.
G. Size, Diameter and Length of the Pipeline.

The final decision maker requested that, if I “decide that the permit should be granted,” I -
will need to address “other factual issues . . ., such as, but not limited to: determining the
appropriate size and length of the proposed intake, the diameter of the pipe, and the appropriate

13 (Final Decision at 20). The issue for me to

construction method of the proposed intake.
decide in this case is not, as the final decision maker put it: “whether the permit should be
granted,” but rather whether MDE met its burden of proof that the permit was properly denied.
This is not simply a matter of semantics, but goes to the heart of the ALJ’s role in adjudicating
permit disputes. The role of an ALJ is not to decide, at the outset, what terms a permit should
have. This would usurp the role of the agency, which has the legislative authority to grant or
deny permits. Md. Code Ann., Envir. §5-507 (1996). The ALJ’s role is to review those parts of
the Agency’s decision that are challenged, and to determine whether the Agency’s decision

comports with the law and the regulations. Nevertheless, as requested, I will indicate the

following about the intake pipe.

'* The issue of the choice of construction method has been resolved by stipulation of the parties. (Stipulation of
Fact. No. 6).
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