FAIRFAX COUNTY * BEFORE NEILE S. FRIEDMAN
WATER AUTHORITY * AN ADMINISTRATIVE LAW JUDGE

V. * OF THE MARYLAND OFFICE

*

MARYLAND DEPARTMENT OF ADMINISTRATIVE HEARINGS

OF THE ENVIRONMENT * OAH No. 98-MDE-WMA-116-044
* * * L * * * * * * * *
PROPOSED DECISION
STATEMENT OF THE CASE
ISSUES
SUMMARY OF THE EVIDENCE
FINDINGS OF FACT
DISCUSSION
CONCLUSIONS OF LAW
ORDER

- STATEMENT OF THE CASE

On December 10, 1997, the Water Management Administration (“WMA”) of the
Maryland Department of the Environment (“MDE”) denied an application submitted by the
Fairfax County Water Authority (“Authority” or “Fairfax”) for a permit to construct a water
intake structure in the Potomac River. The Authority requested an appeal on December 23,
1997, and, following a November 24, 1998 ruling on prehearing motions, a hearing was
convened on December 3 and 7, 1998. Following presentation of MDE’s case in chief, Fairfax
moved for judgment pursuant to COMAR 08.01.04.16. I granted the motion on January 21,
1999, finding that MDE had failed to establish a prima facie case that it properly denied the
proposed waterway construction permit. On June 7. 1999, MDE's final decision maker
remanded the case to me to take evidence concerning the need for the proposed water intake,

which I had found, in my November 24, 1998 ruling, to be an irrelevant consideration. [n



addition, the ﬁna.l _decision maker determined that, in the event I decide that the permit should be
issued, the appropriate size and length of the proposed intake, the diameter of the pipe, and the
appropriate construction method of the proposed intake should be addressed.

In accordance with the remand, a hearing was held on November 12,16, 17,18, 19, and
22, 1999 at the Office of Administrative Hearings, 11101 Gilroy Road, Hunt Valley, Maryland
21031 before Neile S. Friedman, Administrative Law Judge (“ALJ”"). Stuart Raphael, Esq.,
Randolph W. Church, Esq., and Michael C. Powell, Esq. represented the Appellant. Adam
Snyder, Esq., AssiStant Attorney General, represented MDE. In addition, at the December 3 and
7, 1998 proceedings, Norma Jean Kraus Belt, Esq., Assistant Attorney General, represented
MDE.

Following the hearing, I ordered the parties to file proposed findings of fact and
conclusions of law in aécordance with a briefing schedule pursuant to which the record in this
case would close on February 21, 2000. MDE’s proposed findings of fact and conclusions of
law were filed on January 28, 2000. On February 7, 2000, Fairfax indicated that the parties
mutually requested an extension of time on the briefing schedule until March 1, 2000, and I
agreed to extend the schedule to accommodate the parties’ request. Fairfax’s proposed findings
of fact and conclusions of law were filed on February 18, 2000. MDE’s reply was filed on
March 1, 2000. The record in this case closed on March 1, 2000.

Procedure in this case is governed by the contested case provisions of the Administrative
Procedure Act, Md. Code Ann., State Gov't §§ 10-201 through 10-226 (1999), Code of Maryland
Regulations (“COMAR”) 08.01.04 and the Rules of Procedure of the Office of Administrative

Hearings, COMAR 28.02.01.



ISSUES

Pursuant to the remand, the issues are:

1. Whether the proposed water intake is needed; and if so,

2. What is the appropriate size and length of the proposed intake and the diameter of the

pipe; and
3. What is the appropriate construction method of the proposed intake.
- SUMMARY OF THE EVIDENCE
Exhibits |

MDE offered the following documents,' which were admitted into the record:

Ex. No. Description Date

1 Curriculum Vitae of Andrew H. Macdonald

2 Curriculum Vitae of Mohammad Sarai

3 Curriculum Vitae of Terrance W. Clark

4 Curriculum Vitae of John M. De Noyer

5 Maryland Geological Map 1968

g Appendix D to Preliminary Design Report, Dispersion Modeling | Jan. 1996
and Sediment Sampling
Investigation of Improvements - Potomac River Raw Water

9 Supply Intake Prepared for FCWA July, 1994

10 Memo from DNR to MDE re: Pre-application Coordination Dec. 7. 1995
Regarding Proposed Modification to FCWA Intake

' The exhibits have been presented in chart form, with exhibits listed sequentially. Any exhibit number that has
been omitted from the charts was either not offered, or not received into evidence.




Ex.No. ' Description Date -
12  Letter from DNR to MDE re: Response of DNR concerning July 31, 1997
FCWA'’s application for waterway construction permit to install
Potomac River intake
16 Letter from EPA to MDE re: EPA’s concerns regarding FCWA’s Aug. 29, 1997
proposal for Potomac River intake structure
|
18 Letter from MDE to FCWA re: review process for Potomac mid-  Dec. 8, 1997
river intake application . :
21 Washington Post Article, “Construction Mud Clogs Waterways” | Oct. 6, 1999 |
22 Minutes of Fairfax County Board of Supervisors’ Board Meeting , Oct. 11, 1999 |
' ]
Draft letter from Harza to FCWA attaching memorandum July 16, 1992
28 analyzing the potential change in sediment load due to
urbanization in the Sugarland Run and Broad Run basins L |
30 Maryland’s Final 1996 List of Impaired Waters Pursuant to ' Dec. 1996
Section 303(d) of the Clean Water Act f ,
33 Map, “Wetlands and Deepwater Habitats of Maryland” . ,‘
Affidavit of Terrance W. Clark re: Comments Received During Nov. 19, 1998
37 X . ) .
Public Review Process, with representative comment letters
attached j
39 WashCOG, Assessment of Current and Future Uses of the Sep. 1990
Potomac River from Point of Rocks to Chain Bridge; Chapter 8:
Recreation
- FCWA, Fax Sheet re: water quality sampling and écceptable Aug. 25, 1997
41 ‘ .
. length of intake i
j
46 Letter from WSSC to MDE submitting application for permit to Apr. 30, 1998
conduct water quality sampling in Potomac River
47 WSSC, Joint Federal/State Application for wetlands and Mar. 29, 1998

waterways permit to conduct water quality sampling in Potomac
River




Ex.No. :  Description Date ‘
| |
48 MDE Letter of Authorization, Water Quality Certification, and " June 25, 1998 |
Corps authorization under MDSPGP for WSSC Potomac River
water quality monitoring
54 - Preliminary Plan View — Raw Water Intake Piping, Leesburg | Jan. 1, 1974
Water Supply Project
62 Plan & Profile - Raw Water Intake, Town of Brunswick April 1989
66 Site Location & Typical Construction Details for Harpers Ferry May 14, 1985
Water Intake Structure . |
t
DNR-WRA Position Report on Harpers Ferry water intake June 6, 1985
67 describing changes to the project in order to minimize
environmental damage - , |
68 Letter from West Virginia DNR to Corps describing Harpers Ferry
| Water Intake Structure ] 1
|
? 78 Harza, Memorandum re: Potomac River Intake Study and Oct. 6, 1992
| sedimentation . ,
81 Greeley & Hansen, FCWA Study Memorandums, Potomac River  undated
Supply, Stage I ,
84.1 Internal FCWA Memorandum re: pre-sedimentation basin , Oct. 12,1987
85 FCWA, Minutes of Meeting re: Plant Sediment Loadings . Dec.9,1992 |
: , 1
FCWA, Results of particle size distribution tests performed on Dec. 11,1992
86 . . oy e .
sediment samples at shoreline and mid-river intake locations R
87 Internal FCWA memorandum re: sampling protocol for analysis Oct. 13, 1993
of mid-river intake
38 USGS Sands/Fines Summary Sheet, "Flood Conditions" Apr. 29, 1994
89 FCWA, Internal Memorandum re: sediment sampling strategy May 2, 1994
91 Fax from FCWA to Harza attaching results of particle size Sep. 16, 1994

distribution analysis of sediment samples




Ex. No. _

92

93

107

| Description

Transmittal letter from FCWA to Harza re: results of particle size
distribution tests performed on sediment samples at shoreline and

| mid-river intake locations

Fax from FCWA to Harza attaching results of particle size
distribution tests performed on sediment samples at shoreline and

| mid-river intake locations

NPDES Permit for Leesburg Sewage Treatment Plant showing
location of outfall on Potomac River

| Date

Jan. 6, 1995

Feb. 28, 1995

113

Map depicting location of NPDES Municipal Outfalls in Potomac
River Watershed, with supporting data

114

Affidavit of Ning Xhou

115

121

Affidavit of Frank Siano

FCWA, Internal Memorandum re: customer inquiries about

Sep. 16, 1994

122

Cryptosporidium

FCWA, Internal Memorandum re: NRDC Report "Think Before
You Drink"

June 1, 1995

126

Cryptosporidiosis Action Plan for Maryland

April 1998

Fairfax offered the following documents, which were admitted into the record:

Ex. No.| Description

L. Oversized Photograph, Potomac River (From Seneca Dam to upstream of
Broad Run)

2 Existing FCWA Shore Intake

3. Oversized Aerial photograph, 12/15/85, Potomac River (From Seneca Dam
to upstream of Broad Run), with Corbalis Treatment Plant visible to the
South

4 Existing FCWA Shore Intake viewed from the Maryland side at the Seneca
Aqueduct

b Corbalis Treatment Plant (7/27/95), with Sediment Pad visible to the right.

6




1 Ex. No.| Description

6(a) Existing FCWA Shore Intake with Sediment Plume (Close up)
I 1

(b) Existing FCWA Shore Intake with Sediment Plume (Distant)
| T

7(a) Aerial Photograph, Potomac River (4/21/88)
[ T

(b) Aerial Photograph. Potomac River (2/26/90)

(c) Aerial Photograph, Potomac River (9/25/90) (also Oversized)

(d) _Aerial Photograph, Potomac River (6/13/91)

(€) __ Aerial Photograph, Potomac River (6/28/92)

(f Aerial Photograph, Potomac River (6/24/93)

(g) Aerial Photograph, Potomac River (10/15/96)

(h) Aerial Photograph, Potomac River (2/9/98)

' 8. . Declaration of Air Survey Corporation re accuracy of photographs
' 9 ‘ Computer Screen, Corbalis Water Treatment Plant Control Room
. 10 : Schematic Diagram, Corbalis Water Treatment Plant

. 11 . Photograph of Water Samples, 7/29/94, after large local rainstorm

1.1 Photograph of Water Samples, 9/30/99, after local rainstorm

12 View of Filter Presses

' 13(a) . Panoramic View from front of Sediment Pad

. (b) View Across Surface of Sediment Pad

' (c) View Down Into Sediment Pad

14(a) __Grass Clogging Shore Intake

(b) Fall Leaves Clogging Intake (11/12/98)

(c) Manual Removal of Leaves from Intake (11/12/98)

(d) Videotape of Leaves Clogging Shore Intake (11/12/98)

7
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Ex. No. Description

15(a) _Shore Ice Blockage, View Upstream, View Downstream

(b) Shore Ice Blockage, Use of Crane & Jersey Barrier

(c) Shore Ice Blockage, View from Inside Shore Intake

16(b)  Affidavit of Lawrence Taylor with photograph of Offshore Intake and

Water Treatment Plant, Town of Leesburg, Va.

17(a)  USGS Map of Potomac River at FCWA Intake Site

(b) USGS Map of Potomac River upstream of Intake Site (showing Broad
- Run)

18 ' Potomac River (showing major intakes and treatment plants)

19(a) : Plan & Profile

: (b) ' Intake Plan & Sections

Iic) . Intake Plan, Potomac River Contours

_20(a) __Stipulations (10/9/98)

_(b) Stipulation of Parties Concerning § 401 Water Quality Certification
(c) Stipulation of Parties Concerning Construction Methods
22 Potomac River Samplian Program, 1986-1990, by George Billman

23(a) 1986 Turbidity: Shore vs. Mid-River

- (b) 1988 Turbidity: Shore vs. Mid-River

() 1989 Turbidity: Shore vs. Mid-River

(d) 1990 Turbidity: Shore vs. Mid-River
|

| 24 Potomac River Raw Water Quality Data, April 1998, by Thomas P.
Bonacquisti

25(a) | Charts Re Water Quality Data, Summary & Comparisons

}L (b) Comparison of Mean & Frequency of Turbidity Observations

8



Description

| Ex. No.
| (c) Comparison of Mean & Frequency of Suspended Solids Observations
(d) - Direct Comparison: Shoreline v. Midriver Intakes
(e) Frequency of High Turbidity Events
(D - Day to Day Variability in Turbidity
(2) Comparison of Turbidity on Rainy vs. Dry Days
Iih) . Comparison of Total Suspended Solids on Rainy vs. Dry Days
(1) Variation of Turbidity and Suspended Solids with Amount of Local
| Precipitation
| 26 . [See Joint Exhibit 26(a)-(i)]
: 29 . Peter R. Wilcock
: 30 : John M. Gaston
. 32 ‘l Thomas P. Bonacquisti
34 _Virginia Constitution of 1776, 9 Hening’s Statutes c. IL.
. 35 . Compact of 1785, codified at 1786 Md. Laws c. 1, 1785 Va. Acts c. 17.
36 Appointment of Arbitrators to Resolve Boundary, 1874 Md. Laws c. 135,
. . 1874 Va. Acts c. 247
. 37 ' Opinion of Arbitrators (1877)
38 _Black-Jenkins Award of 1877, codified at 20 Stat. 481.
39 E. Mathews & W. Nelson, Report on the Location of the Boundary Line
‘ _Along the Potomac River in Accordance with the Award of 1877 (1928)
_40 _Final Report of Special Master, Virginia v. Maryland (U.S. 1962)
41 Potomac River Compact of 1958 (Va. House Doc. No. 22) (1960)
42 Va. Code Ann. § 7.1-7
43 Va. Code Ann., Title 62, Chapter 3.6 (“Potomac River Riparian Rights

Act”)

9



Ex. No. Description
¥ | S

T

44 Virginia Department of Health Waterworks Regulations, 12 VAC 5-590-
820
i L |
\
45 Potomac River Low Flow Allocation Agreement of 1978 |
46

FCWA Deed (1979)

54-207  [See Joint Exhibit Nos. 54-207]

- 208 . Summary of Observations of Aerial Photographs ,
' 209 . Affidavit of John Hartigan ,
210 Proffer concerning excluded evidence (with attached Exhibits not
: _admitted) ,
(211 Significant Potomac River Intake Clogging Events ,
‘ 212 MDE Computer Log
' 213 _Memorandum of 10/20/98 from T.Clark to A. Snyder
217 ___Town of Brunswick, Offshore Intake
218 ‘ Town of Harpers Ferry, Offshore Intake
219 USACE Fish Passage at Little Falls
220 Colonial Pipeline 36" crossing
221 Potomac Edison Hydroelectric Plant Construction
222 AT&T Fiber Optic Cable crossing
223 Maryland State Highway Administration, bridge crossing
224 West Virginia Department of Highways, bridge crossing at Gorman, Md.
225 West Virginia Department of Highways, bridge crossing at Luke, Md.
226 Md. State Highway Admin., bridge crossing at Alleghany County i
227 Md. State Highway Admin., bridge crossing at Westernport |
230  USACE, Deposition of 10,000 cubic yards of material in Potomac River,

10
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Ex. No. Description

' Northumberland County, Virginia

231 USACE, Dredging of Bonum Creek, Westmorland County, Virginia, and
discharge of 16,000 cubic yards of material
232 AT&T, Cable crossing, refurbishing existing groins and emplacement of
new groins, Charles County, Va.
233 Nat’l Park Service, C&O Canal, water intake system
q‘ T
234 Opequon Public Service District, Dredging of river bottom surrounding
offshore intake for Martinsburg, West Virginia
237 Letter of 10/7/98 from A. Snyder to S. Raphael, with attached document
requests and privilege log
238(a) Letter of 10/22/98 from S. Raphael to A. Snyder (2d Request for
: Production of Documents from MDE)
' 238(b) , Letter of 10/26/98 from A. Snyder to S. Raphael
_240 1 Learning Channel Videotape
241 Juranek, Center for Disease Control, “Cryptosporidiosis: Sources of
Infection and Guidelines for Prevention,” 21 Clinical Infectious Diseases
857 (1995 Supp.)
242  EPA Memorandum of 3/27/96 to Drinking Water Branch Chiefs
242.1  Interim Enhanced Surface Water Treatment Rule, 63 Fed. Reg. 69478
(Dec. 16, 1998)
243 Abstract, The Prevalence of Cryptosporidium and Giardia spp. In fecal
samples from free-ranging white-tailed deer (Odocoileus virginanus) in the
~southeastern United States, 11 J. Vet. Diagn. Invest. 65 (Jan. 1999)
244 | J. Rose, Environmental Ecology of Cryptosporidium and Public Health
Implications, 18 Annual Rev. Pub. Health 135-61 (1997)
245 | T. Atherhold, M. LeChevallier, W. Norton, J. Rosen, Effect of Rainfall on

Giardia and crypto, 90 Journal of the American Waterworks Ass'n 66-80
(Sep. 1998)
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The parties-jointly offered the following documents, which were admitted into the record:

Joint
Ex. No. | Description

26 Charts Re Sediment Dispersion Modeling

() 2/13/85

(b) 4/16/86

(c) 4/4/87

(d) 1/20/88.

(e) 5/19/88

)] 11/28/88

(2) 5/16/89

(h) 6/7/89

(1) 7/20/89

67 January 1996 Preliminary Design Report, Harza Engineering

68 Joint Federal/State Application for the Alteration of Any Floodplain,
Waterway, Tidal or Nontidal Wetland in Maryland, submitted 1/4/96

97 FCWA'’s 2/25/97 Supplemental Submission to MDE re Construction
Methods.

98 FCWA’s 2/28/97 Second Supplemental Submission to MDE,

“Additional Documentation Requested by MDE Construction
Considerations.”

108(b) | DNR Email of 5/97 re Public Informational Hearing Notice

115 Letter of 5/21/97 from DNR to MDE

116 | Transcript of 5/21/97 Public Hearing

118 Letter of 5/22/97 from J.L. Hearn to Del. Heller

127 Letter of 6/16/97 from J.L. Hearn to Del. Cryor
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